




































































Attorneys with PLF coverage who leave the private practice of law in Oregon during
the PLAN YEAR are permitted to terminate their coverage mid-year and seek a
prorated refund of their annual assessment under PLF Policy 3.400. Attorneys who do
50 will receive extended reporting coverage under this section effective as of the day
Jollowing their last day of PLF coverage. For attorneys who engage in the private
practice of law in Oregon through the end of the current PLAN YEAR but do not obtain
PLF coverage at the start of the next PLAN YEAR, their extended reporting coverage
begins on the first day after the current PLAN YEAR.

Example:  Attorney A obtains regular PLF coverage in 2004 with a CLAIMS
EXPENSE ALLOWANCE of $25,000 and Limits of Coverage of $300,000. One claim
is asserted in 2004 for which a total of $200,000 is paid in indemnity and expense
(including the entire 325,000 CLAIMS EXPENSE ALLOWANCE). The remaining
Limits of Coverage under the 2004 Plan is $125,000. Attorney 4 leaves the private
practice of law on December 31, 2004 and obtains extended reporting coverage at no
charge. The 2004 Coverage Plan will apply to all claims made in 2005 or later years,
and only $125,000 in Limits of Coverage (the balance left under Attorney A's 2004
Plan) is available for all claims made in 2005 or later years. There is no remaining
CLAIMS EXPENSE ALLOWANCE for any new claims.

Example: Attorney B obtains regular PLF coverage in 2004, but leaves private
practice on March 31, 2004 and obtains a prorated refund of her 2004 assessment.
Attorney B will automatically obtain extended reporting coverage under her 2004
Coverage Plan as of April 1, 2004. Attorney B returns to PLF coverage on October 1,
2004. Her extended reporting coverage terminates as of that date, and she will not
receive a new Limits of Coverage or CLAIMS EXPENSE ALLOWANCE. If a claim is
made against her ‘in November 2004, her 2004 Coverage Plan will cover the claim
whether it arises from an alleged error occurring before April 1, 2004 or on or after
October 1, 2004.

SECTION II — WHO IS A COVERED PARTY
1. The following are COVERED PARTIES:
a. YOU.

b. In the event of YOUR death, adjudicated incapacity, or bankruptcy, YOUR
conservator, guardian, trustee in bankruptcy, or legal or personal representative but only
when acting in such capacity.

c. Any person or LAW ENTITY legally liable for YOUR COVERED
ACTIVITIES, but only to the extent such legal liability arises from YOUR COVERED
ACTIVITIES.
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2. Notwithstanding subsection 1, no business enterprise (except a LAW ENTITY) or any

partner, proprietor, officer, director, stockholder, or employee of such enterprise is a
COVERED PARTY.

COMMENTS

The term "LAW ENTITY" as used in this provision is defined at SECTION IV -
DEFINITIONS.

SECTIONIII - WHAT IS A COVERED ACTIVITY

The following are COVERED ACTIVITIES, provided always that the acts, errors, or omissions
happen: (a) During the COVERAGE PERIOD, or (b) Prior to the COVERAGE PERIOD, provided
that on the effective date of this Plan YOU have no knowledge that any CLAIM has been asserted
arising out of such prior act, error, or omission and there is no prior policy or Plan which provides
coverage for such liability or CLAIM resulting from the act, error, or omission whether or not the
available limits of liability of such prior policy or Plan are sufficient to pay any liability or CLAIM:

[YOUR CONDUCT]
1. Any act, error, or omission committed by YOU which satisfies all of the following criteria:
a, YOU committed the act, error, or omission in rendering professional services in

YOUR capacity as an attorney in private practice, or in failing to render professional
services that should have been rendered in YOUR capacity as an attoraey in private
practice. '

b. At the time YOU rendered or failed to render these professional services:

) YOUR principal office was located within the state of Oregon,
and

) YOU were licensed to practice law in the state of Oregon, and

3 Such activity occurred after any Retroactive Date shown in the
Declarations.

[CONDUCT OF OTHERS]

2. Any act, error, or omission committed by a person for whose conduct YOU are legally liable in
YOUR capacity as an attorney; provided at the time of the act, error, or omission each of the following
criteria was satisfied:
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a. The act, error, or omission causing YOUR liability:

1) Arose while YOU were licensed to practice law in the state of
Oregon, and

@ Arose while YOUR principal office was located within the
state of Oregon, and

3) Occurred after any Retroactive Date shown in the Declarations.

b. The act, error, or omission, if committed by YOU, would constitute the
rendering of professional services in YOUR capacity as an attorney in private practice.

c. The act, error, or omission was not committed by an attorney who at the time of
the act, error or omission:

@ Maintained his or her principal office outside the state of
Oregon, or

3] Maintained his or her principal office within the state of
Oregon and either

(a) claimed exemption from participation in the
Professional Liability Fund, or

(b) was not an active member of the Oregon State Bar.
[YOUR CONDUCT IN A SPECIAL CAPACITY]
3. Any act, error, or omission committed by YOU in YOUR capacity as a personal representative,
administrator, conservator, executor, guardian, special representative pursuant to ORS 128.179, or
trustee (except BUSINESS TRUSTEE); provided, at the time of the act, error, or omission, each of the

following criteria was satisfied:

a. YOUR principal office was located within the state of Oregon, and

b. YOU were licensed to practice law in the state of Oregon, and
c. Such activity occurred after any Retroactive Date shown in the Declarations.
COMMENTS

To qualify for coverage a claim must arise out of a COVERED ACTIVITY. The
definition of COVERED ACTIVITY imposes a number of restrictions on coverage
including the following:
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Principal Office. To qualify for coverage a COVERED PARTY'S "principal office”
must be located within the state of Oregon at the time specified in the definition.
"Principal office" as used in the Plan has the same definition as provided in ORS
9.080(2)(c). For further clarification see PLF Policy 3.180 (available on request).

Prior Acts. Claims made forms are entered into with knowledge that acts, errors, and
omissions taking place prior to the date the form is effective may later give rise to a
claim. To the extent there is prior insurance or other coverage applicable to the claim,
it is reasonable to omit the extension of further coverage. Likewise, to the extent YOU
have knowledge that particular acts, errors, or omissions have given rise to a CLAIM,
it is reasonable that that CLAIM and other CLAIMS arising out of such acts, errors, or
omissions would not be covered. Such CLAIMS should instead be covered under the
policy or plan in force, if any, at the time the first such CLAIM was made.

SECTION III achieves these purposes by limiting the definition of COVERED
ACTIVITY with respect to acts, errors, or omissions which happen prior fo the
COVERAGE PERIOD so that no coverage is granted where there is prior knowledge
or prior insurance. For illustration of the application of this language, see
Chamberlin v. Smith, 140 Cal Rptr 493 (1977).

Types of Activity. COVERED ACTIVITIES have been divided into three categories.
Subsection 1 deals with coverage for YOUR conduct as an attorney in private practice.
Subsection 2 deals with coverage for YOUR liability for the conduct of others.
Subsection 3 deals with coverage for YOUR conduct in a special capacity (e.g., as a
personal representative of an estate). The term "BUSINESS TRUSTEE" as used in this
section is defined at SECTION IV - DEFINITIONS.

WE have consciously used the term "special capacity” rather than "fiduciary" in
subsection 3 to avoid any implication this coverage includes fiduciary obligations other
than those specifically identified. There is no coverage for YOUR conduct under
subsection 3 unless YOU were formally named or designated as a personal
representative, administrator, comservator, executor, guardian, or trustee (except
BUSINESS TRUSTEE) and served in such capacity.

Professional Services. Under SECTION Il1.1, to qualify for coverage the act, error or
omission causing YOUR liability must be committed "in rendering professional services
in YOUR capacity as an attorney, or in failing to render professional services that
should have been rendered in YOUR capacity as an attorney.” SECTION IIL2.b also
includes this requirement. This language is intended to limit coverage to those
activities commonly regarded as the rendering of professional services as a lawyer.

This language, in addition to limiting coverage to YOUR conduct as a lawyer, is
expressly intended to limit the definition of COVERED ACTIVITY so that it does not
include YOUR conduct in carrying out the commercial aspects of law practice such as
collecting fees or costs, guarantying the client will pay third parties (e.g., court
reporters) for services provided, or depositing, endorsing or otherwise transferring
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negotiable instruments. The foregoing list of commercial activities is not exclusive, but
is rather illustrative of the kinds of activities which are regarded as part of the
commercial aspect of law (not covered) as opposed to the rendering of professional
services (covered).

Ancillary Services. Some law firms are now branching out and providing their clients
with ancillary services, either through their own lawyers and staff or through affiliates.

These ancillary services can include such activities as architectural and engineering
consulting, counseling, financial and investment services, lobbying, marketing,
advertising, and trade services, public relations, real estate development and appraisal,
and other services. Please be aware that only CLAIMS arising out of services which
fall within the definition of COVERED ACTIVITY will be covered under this Plan;
generally, ancillary services will not be covered because of this requirement.

Retroactive Date. This section introduces the concept of a Retroactive Date. No
Retroactive Date will be applicable to any attorney who has held coverage with US
continuously since the inception of the PLF. Attorneys who first obtained coverage
with US at a later date and attorneys who have interrupted coverage will find in the
Declarations a Retroactive Date. This date will be the date on which YOUR most
recent period of continuous coverage commenced. WE do not cover CLAIMS arising
out of conduct prior to the Retroactive Date.

SECTION IV — DEFINITIONS
Throughout this Plan, when appearing in capital letters:

1. The word "ACTION" refers to any legal or equitable proceedings (including arbitration,
mediation, or similar proceeding) seeking money damages.

2. The words "BUSINESS TRUSTEE" mean one who acts in the capacity of or with the title
"trustee" and whose activities include the operation, management, or control of any business property,
business, or institution in a manner similar to an owner, officer, director, partner, or shareholder.

COMMENTS

The term "BUSINESS TRUSTEE" is used at SECTION 1.3.e and at SECTION III. 3.
This Coverage Plan is intended to cover the ordinary range of activities in which
attorneys in the private practice of law are typically engaged. The Plan is not intended
to cover BUSINESS TRUSTEE activities as defined in this section. Examples of types
of BUSINESS TRUSTEE activities for which coverage is excluded under the Plan
include, among other things: serving on the board of trustees of a charitable,
educational, or religious institution; serving as the trustee for a real estate or other
investment syndication; serving as trustee for the liquidation of any business or
institution; or serving as trustee for the conirol of a union or other institution.
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Attorneys who engage in BUSINESS TRUSTEE activities as defined in this section are
encouraged to obtain appropriate insurance coverage from the commercial market for
their activities.

3. The wbrd "CLAIM" refers to any ACTION or other demand for money damages.

4. The words "CLAIMS EXPENSE" refer to:
a. Fees charged by any attomey designated by US; and

b. All other fees, costs, and expenses resulting from the investigation, adjustment,
defense, and appeal of a CLAIM, if incurred by US; and

c. Fees charged by any attorney designated by the COVERED PARTY with our
written consent.

However, CLAIMS EXPENSE does not include OUR costs for salaries of regular employees or of
officials or OUR other routine administrative costs.

5. The words "CLAIMS EXPENSE ALLOWANCE" mean the separate allowance for aggregate
CLAIMS EXPENSE for all CLAIMS as provided for in SECTION V.2 of this Plan.

6. The words "COVERAGE PERIOD" refer to the coverage period shown in the Declarations
under the heading "COVERAGE PERIOD."

7. The words "EXCESS CLAIMS EXPENSE" mean any CLAIMS EXPENSE in excess of the
CLAIMS EXPENSE ALLOWANCE. EXCESS CLAIMS EXPENSE is included within the Limits of

Coverage at SECTION V.1 and reduces amounts available to pay damages under this Plan.

8. The words "INVESTMENT ADVICE" refer to any of the following activities:

a, Advising any person, firm, or corporation respecting the value of a particular
investment, or recommending investing in, purchasing, or selling a particular
investment.

b. Managing any investment.

c. Buying or selling any investment for another.

d. (1) Acting as a broker for a borrower or lender, or

(2) Advising or failing to advise any person in connection with the
borrowing of any funds or property by any COVERED PARTY for the
COVERED PARTY or for another.
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e. Issuing or promulgating any economic analysis of any investment, or
warranting or guarantying the value, nature, collectibility, or characteristics of any

investment.
f. Giving advice of any nature where the compensation for such advice is in
whole or in part contingent or dependent upon the success or failure of a particular
investment.
g. Inducing someone to make a particular investment.
9. The words "LAW ENTITY" refer to a professional corporation, partnership, limited liability

partnership, limited liability company, or sole proprietorship engaged in the private practice of law.

SECTION V - LIMITS OF COVERAGE AND
CLAIMS EXPENSE ALLOWANCE

1. Limits of Coverage.

OUR maximum liability is $300,000 for damages and EXCESS CLAIMS EXPENSE for all CLAIMS
first made during the COVERAGE PERIOD (and during any extended reporting period granted under
SECTION 1.4). The making of CLAIMS against more than one COVERED PARTY shall not increase
OUR Limits of Coverage.

2. Claims Expense Allowance.

In addition to the Limits of Coverage stated in SECTION V.1 above, there shall be a single CLAIMS
EXPENSE ALLOWANCE of $25,000 for CLAIMS EXPENSE for all CLAIMS first made during the
COVERAGE PERIOD (and during any extended reporting period granted under SECTION 1.4). The
making of CLAIMS against more than one COVERED PARTY shall not increase the CLAIMS
EXPENSE ALLOWANCE. CLAIMS EXPENSE which exceeds the CLAIMS EXPENSE
ALLOWANCE is referred to in this Plan as EXCESS CLAIMS EXPENSE. EXCESS CLAIMS
EXPENSE shall reduce the Limits of Coverage stated in SECTION V.1 above, The difference between
applicable Limits of Coverage and EXCESS CLAIMS EXPENSE, if any, shall be the amount available
to pay damages.

COMMENTS

Limits of Coverage. Except as specifically provided under subsection 2 above, there is
a single Limits of Coverage of $300,000 which is applicable to all claims for damages
and EXCESS CLAIMS EXPENSE during the COVERAGE PERIOD (and during any
extended reporting period granted under SECTION 14). EXCESS CLAIMS EXPENSE
specifically includes attorneys’ fees.
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The Limits of Coverage apply to claims against more than one COVERED PARTY so
that naming all partners, fellow-shareholders, or associates of a COVERED PARTY
does not increase the amount available.

CLAIMS EXPENSE ALLOWANCE. Subsection 2 provides for a CLAIMS EXPENSE
ALLOWANCE of $25,000 to pay CLAIMS EXPENSE for all claims first made during
the COVERAGE PERIOD (and during any extended reporting coverage period
granted under the Plan). The CLAIMS EXPENSE ALLOWANCE is not available to
pay damages.

Once the CLAIMS EXPENSE ALLOWANCE has been exhausted by one or more
claims, all further CLAIMS EXPENSE for claims covered by this Plan (defined as
EXCESS CLAIMS EXPENSE) will be paid from the Limits of Coverage stated in
SECTION V.1, which reduces the amount available to pay damages.

Example: Attorney A is sued for malpractice. Afier expenditure of $40,000 in CLAIMS
EXPENSE, the claim is settled for $80,000. The first $25,000 of CLAIMS EXPENSE
was paid from Attorney A's CLAIMS EXPENSE ALLOWANCE, and the remaining
315,000 of CLAIMS EXPENSE and all the $80,000 in damages is paid from Attorney
A's Limits of Coverage of $300,000. Attorney A has no remaining CLAIMS EXPENSE
ALLOWANCE, and has 3205,000 remaining Limits of Coverage.

Example: Two different claims are made against Attorney B. CLAIMS EXPENSE is
incurred on both claims, and will be paid as incurred from Attorney B's single $25,000
CLAIMS EXPENSE ALLOWANCE until the ALLOWANCE has been exhausted.
Thereafter, any additional CLAIMS EXPENSE and all damages for the two claims will
be paid from Attorney B's $300,000 Limits of Coverage.

Example: Attorney C is sued for malpractice. After spending $10,000 in CLAIMS
EXPENSE from the CLAIMS EXPENSE ALLOWANCE, the claim is settled for
3300,000, Attorney C's entire remaining Limits of Coverage. No additional amounts
were available under Attorney C's Plan to pay damages on the claim. Even though
there is $15,000 remaining in Attorney C's CLAIMS EXPENSE ALLOWANCE, it is not
available to pay damages for this claim or any other claim.

Example: Attorneys D and E are sued for malpractice by a claimant. No more than
$25,000 total will be paid from the CLAIMS EXPENSE ALLOWANCES available to D
and E from their respective Plans, after which any additional CLAIMS EXPENSE will
be EXCESS CLAIMS EXPENSE. This is true whether D and E are in the same firm or
different firms, and whether D and E are defended by the same attorney or different
attorneys.
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SECTION VI - RELATION TO OTHER PLANS ISSUED BY US

When this Plan together with other Plans issued by US apply to the same CLAIM or CLAIMS, OUR
$25,000 CLAIMS EXPENSE ALLOWANCE and OUR $300,000 limit for damages and EXCESS
CLAIMS EXPENSE is the maximum amount available for all CLAIMS first made during the
COVERAGE PERIOD regardless of the number of Plans which may apply.

COMMENTS

WE issue Plans to all lawyers in the state of Oregon engaged in the private practice of
law. As a consequence, WE find ourselves defending more than one lawyer both in
situations where lawyers from different firms have participated in the handling of the
same case and in situations where one or more lawyers from the same firm have
handled a case and the other lawyers in the firm are alleged to be vicariously liable for
this conduct. In all these situations, WE have determined it is inappropriate for US to
extend more than one CLAIMS EXPENSE ALLOWANCE and one Limits of Coverage.
Accordingly, WE have provided that there is only one $25,000 CLAIMS EXPENSE
ALLOWANCE and one $300,000 Limits of Coverage available for all claims first made
during any coverage period regardless of the number of Plans which may apply to that
particular claim or set of claims. In short, whenever a claimant or group of claimants
assert the same or related claims, OUR entire liability is limited to a total of $25,000
CLAIMS EXPENSE ALLOWANCE and 3300,000 Limits of Coverage regardless of the
number of Plans WE have issued.

SECTION VII - NOTICE OF CLAIMS

1. The COVERED PARTY shall, as a condition precedent to the right of protection afforded by
this coverage, give US, at the address shown in the Declarations, as soon as practicable, written notice
of any CLAIM made against the COVERED PARTY.

2. In the event an ACTION is brought against the COVERED PARTY, the COVERED PARTY
shall immediately notify and deliver to US, at the address shown in the Declarations, every demand,
notice, summons, or other process received by the COVERED PARTY or the COVERED PARTY'S
representatives.

3. If during the COVERAGE PERIOD, the COVERED PARTY becomes aware of a specific act,
error, or omission for which coverage 1s provided under this Plan, and if the COVERED PARTY shall
during the COVERAGE PERIOD give written notice to US of:

a. The specific act, error, or omission; and
b. The injury or damage that has resulted or may result; and
c. The circumstances by which the COVERED PARTY first became aware of

such act, error, or omission;
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then any CLAIM that is subsequently made against the COVERED PARTY based
upon or arising out of such act, error, or omission shall be deemed to have been made
during the COVERAGE PERIOD.

4. If, during the COVERAGE PERIOD, a potential claimant requests that WE agree to toll or
suspend the running of a time limitation applicable to a potential CLAIM against a COVERED PARTY
based upon a specific act, error, or omission for which coverage is provided under this Plan, and if we
agree in writing to do so with the consent of the COVERED PARTY, then any CLAIM that is
subsequently made against the COVERED PARTY based upon or arising out of such act, error, or
omission shall be deemed to have been made during the COVERAGE PERIOD.

SECTION VIII — COVERAGE DETERMINATIONS

1. Any dispute as to the applicability, interpretation, or enforceability of this Plan, or any other
issue pertaining to the provision of benefits under this Plan, between the COVERED PARTY (or
anyone claiming through the COVERED PARTY) and US shall be determined by arbitration in
Portland, Oregon pursuant to ORS 36.300 through 36.365. Any proceeding under ORS 36.310 shall be
commenced in the Multnomah County Circuit Court.

2. If WE defend under a reservation of rights respecting the applicability of this Plan to the
CLAIM, WE shall not be obligated to provide any amounts in settlement, arbitration award, judgment,
or indemnity until all applicable coverage issues have been finally determined by agreement, award, or
judgment, .

3. Exclusive jurisdiction and venue of any dispute as to the applicability, interpretation, or
enforceability of this Plan, or any other issue pertaining to the provision of benefits under this Plan,
between any COVERED PARTY (or anyone claiming through any COVERED PARTY) and US shall
be in the Multnomah County Circuit Court for the state of Oregon, and the law of the state of Oregon
(without reference to the principles of conflict of laws thereof) shall apply to any such dispute.

COMMENTS

In order to reduce expense and facilitate prompt resolution of any dispute concerning
this Coverage Plan (including any dispute as to the enforceability of any provision), a
timely procedure is necessary. Use of arbitration is the preferred method. Therefore,
unless YOU have elected to pay an additional assessment to purchase an endorsement
deleting subsection 1 of this section, YOU and anyone else claiming coverage under
this Plan are obligated to proceed in arbitration. This obligation extends not only to the
party seeking coverage, but anyone claiming through the party. Thus, if a COVERED
PARTY should suffer a judgment and the judgment creditor seeks to garnish US or
proceed in a direct action against US or assert a declaratory action against US seeking
a determination that WE have coverage, the judgment creditor must proceed in
arbitration.
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Where a coverage dispute exists and WE defend a claim against a COVERED PARTY
under a reservation of rights, the use of arbitration or litigation should resolve the
coverage dispute in a reasonable time. During the pendency of the arbitration or
litigation WE shall not be obligated to pay any settlement, arbitration award, judgment,
or indemnity. This provision is included to encourage prompt resolution of coverage
issues so that the parties to the arbitration or litigation can readily determine who
should respond to the claimant.

The Professional Liability Fund was created by the Board of Governors of the Oregon
State Bar pursuant to a statute enacted by the Oregom Legislature. Coverage is
available only to active members of the Oregon State Bar whose principal office is in
Oregon. For these reasons, any dispute concerning this Coverage Plan (including any
dispute as to the enforceability of any provision) will be resolved in Multnomah
County, Oregon according to Oregon law, even as io litigation against a COVERED
PARTY filed in another jurisdiction.

SECTION IX - ASSISTANCE, COOPERATION, AND DUTIES OF COVERED PARTY

1. As a condition of coverage under this Plan, the COVERED PARTY shall cooperate with US
and shall:

a. Provide to US within 30 days after written request, sworn statements providing
full disclosure concerning any CLAIM or any aspect thereof, and

b. Attend and testify when requested by US, and

c. Furnish to US within 30 days after written request, all files, records, papers, and
documents which may relate to any ACTION against the COVERED PARTY, and

d. Execute authorizations, documents, papers, loan receipts, releases, or waivers
when so requested by US, and

e. Submit to arbitration of any CLAIM when requested by US, and

f. Permit US to cooperate and coordinate with any excess or umbrella insurance
carrier as to the investigation, defense, and settlement of all CLAIMS, and

g. Not communicate with any person other than US or an insurer for the
COVERED PARTY regarding any CLAIM that has been made against the COVERED
PARTY, after notice to the COVERED PARTY of such CLAIM, without OUR written
consent, and
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h. Assist US in bringing any subrogation or similar claim. OUR subrogation or
similar rights will not be asserted against any non-attorney employee of YOURS or
YOUR firm, except for claims arising from intentional, dishonest, fraudulent, or
malicious conduct of such person.

2. The COVERED PARTY shall not, except at his or her own cost, voluntarily make any
payment, assume any obligation, or incur any expense.

COMMENTS

The obligations of the COVERED PARTY under this section as well as the other
sections of the Plan are to be performed without charge to US.

SECTION X — ACTIONS BETWEEN US AND COVERED PARTIES

1. No ACTION shall be brought against US unless the COVERED PARTY has fully complied
with all terms of this Plan.

2. WE may bring an ACTION against a COVERED PARTY if:
a. WE pay a CLAIM under another Plan issued by US; and

b. A COVERED PARTY under this Plan is alleged to be liable for all or part of
the damages paid by US; and

c. As between the COVERED PARTY under this Plan and the person or entity on
whose behalf WE have paid the CLAIM, the latter has an alleged right to pursue the
COVERED PARTY under this Plan for contribution, indemnity, or otherwise, for all or
part of the damages paid; and

d. Such right can be alleged under a theory or theories for which no coverage is
provided to the COVERED PARTY under this Plan.

3. In the circumstances outlined in subsection 2, WE reserve the right to sue the COVERED
PARTY, either in OUR name or in the name of the person or entity on whose behalf WE have paid, to
recover such amounts as WE determine appropriate up to the full amount WE have paid under one or
more other Plans issued by US. However, this section shall not entitle US to sue the COVERED
PARTY if OUR alleged rights against the COVERED PARTY are premised on a theory of recovery
which would entitle the COVERED PARTY to indemnity under this Plan if OUR action were
successful.
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This Claims Made Plan is assessable.

COMMENTS

Under certain circumstances, a claim against YOU may not be covered because of an
exclusion or other applicable provision of the Coverage Plan issued to YOU. However,
in some cases WE may be required to pay the claim nonetheless because of OUR
obligation to another COVERED PARTY under the terms of his or her Coverage Plan.
This might occur, for example, when YOU are the attorney responsible for a claim and
YOU have no coverage due to YOUR intentional wrongful conduct, but YOUR partner
did not engage in or know of YOUR wrongful conduct but is nevertheless allegedly
liable. In these circumstances, if WE pay some or all of the claim arising from YOUR
conduct it is only fair that WE have the right to seek recovery back from YOU;
otherwise, WE would effectively be covering YOUR non-covered claims simply because
other COVERED PARTIES were also liable.

Example: Attorney A misappropriates trust account funds belonging to Client X.
Attorney A's partner, Attorney B, does not know of or acquiesce in Attorney A's
wrongful conduct. Client X sues both Attorneys A and B. Attorney A has no coverage
Jfor the claim under his Coverage Plan, but Attorney B has coverage for her liability
under her Coverage Plan. WE pay the claim under Attorney B's Coverage Plan.
SECTION X.2 of Attorney A's Coverage Plan makes clear WE have the right to sue
Attorney A for the damages WE paid under Attorney B's Coverage Plan.

Example: Same facts as prior example, except that WE loan funds to Attorney B under
terms which obligate Attorney B to repay the loan to the extent she recovers damages
Jrom Attorney A in an action for indemnity. SECTION X.2 of Attorney A's Coverage
Plan makes clear WE have the right pursuant to such arrangement with Attorney B to
participate in her action against Attorney A.

SECTION XI - SUPPLEMENTAL ASSESSMENTS

YOUR supplemental assessment to US within 30 days of request.

WE are authorized to make additional assessments against YOU for this PLAN YEAR until all OUR
liability for this PLAN YEAR is terminated, whether or not YOU are a COVERED PARTY under a

Plan issued by US at the time the assessment is imposed.
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COMMENTS

This section is limited to a statement of YOUR contractual obligation fo pay
supplemental assessments should the assessments originally levied be inadequate to
pay all claims, claims expense, and other expenses arising from or incurred during
either this PLAN YEAR or a previous PLAN YEAR. It is not intended to cover other
assessments levied by US such as the assessment YOU initially paid to purchase this
Plan or any special underwriting assessment levied against YOU.

SECTION XII - RELATION OF OUR COVERAGE TO
INSURANCE COVERAGE OR OTHER COVERAGE

If the COVERED PARTY has valid and collectible insurance coverage or other obligation to indemnify
which also applies to any loss or CLAIM covered by this Plan, WE shall not be liable under the Plan
until the limits of the COVERED PARTY'S insurance or other obligation to indemnify, including any
applicable deductible, have been exhausted, unless such insurance or other obligation to indemnify is
written only as specific excess coverage over the CLAIMS EXPENSE ALLOWANCE and Limits of

Coverage of this Plan.
COMMENTS

This Plan is not an insurance policy. To the extent that insurance or other coverage

exists, this Plan may not be invoked. This provision is designed to preclude the .
application of the other insurance law rules applicable under the Lamb-Weston '
doctrine.

SECTION XIII - WAIVER AND ESTOPPEL
Notice to or knowledge of OUR representative, agent, employee, or any other person shall not effect a
waiver, constitute an estoppel, or be the basis of any change in any part of this Plan nor shall the terms

of this Plan be waived or changed except by written endorsement issued and signed by OUR authorized
representative.

SECTION XTIV — ASSIGNMENT

The interest hereunder of any COVERED PARTY is not assignable.

Claims Made Plan - January 1, 2004
34



EXHIBITA -- FORMDR 5

Dear [ ___Client _]:

This letter confirms that we have discussed [specify_the business transaction that you
intend to enter into with your client] and you have asked me to advise you in that transaction as your
attorney. This letter also sets forth the conflict of interest that arises for me as your attorney because of
this proposed business transaction.

The Oregon Disciplinary Rules prohibit an attorney from representing a client when the attorney’s
personal interests conflict with those of the client unless the client consents. Consequently, I can only
act as your lawyer in this matter if you consent based upon full disclosure. Oregon DR 10-101(B)
provides as follows:

"(1) 'Full disclosure' means an explanation sufficient to apprise the recipient of the
potential adverse impact on the recipient of the matter to which the recipient is asked to
consent.

"(2) As used in [conflict of interest situations], 'full disclosure’ shall also include a
recommendation that the recipient seek independent legal advice to determine if
consent should be given and shall be contemporaneously confirmed in writing."

Although our interests presently appear to be consistent, my interests in this transaction could at some
point be different than or adverse to yours. Specifically, [include an _explanation which
is sufficient to apprise the recipient of the potential adverse impact on the recipient of the matter to
which the recipient is asked to consent].

Please consider this situation carefully and decide whether or not you wish to enter into this
transaction with me and to consent to my representation of you in this transaction. DR 10-101(B)
requires me to recommend that you consult with another attorney in deciding whether or not your
consent should be given. Another attorney could also identify and advise you further on other potential
conflicts in our interests.

I enclose an article "Business Deals Can Cause Problems,"” which contains additional information.

If you do decide to consent, please sign and date the enclosed extra copy of this letter in the space
provided below and return it to me.

Very truly yours,

[Attorney Name and Signature]

I hereby consent to the representation set forth above:

[Client's Signature] [Date]

Enclosure: "Business Deals Can Cause Problems,” by Jeffrey D. Sapiro.

Claims Made Plan - January 1, 2004
35



BUSINESS DEALS CAN CAUSE PROBLEMS (Complying With DR 5-104(4))
By Jeffrey D. Sapiro, Disciplinary Counsel, Oregon State Bar

Something that clients often lose sight of is that attorneys are not only legal advisors, but are business
people as well. It is no secret that most practitioners wish to build a successful practice, rendering
quality legal services to their clients, as a means of providing a comfortable living for themselves
and/or their families, Given this objective, it is not surprising that many attorneys are attracted to
business opportunities outside their practices that may prove to be financially rewarding. The fact that
these business opportunities are often brought to an attorney's attention by a client or through
involvement in a client's financial affairs is reason to explore the ethical problems that may arise.

Disciplinary Rule 5-104(A) and 10-101(B) read as follows:
DR 5-104 Limiting Business Relations with a Client.

(A) A lawyer shall not enter into a business transaction with a client if they have
differing interests therein and if the client expects the lawyer to exercise the lawyer's
professional judgment therein for the protection of the client, unless the client has
consented after full disclosure. ***

DR 10-101 Definitions.
As used in the Disciplinary Rules of the Code of Professional Responsibility: *¥*

(B (1) "Full disclosure" means an explanation sufficient to apprise the recipient of
the potential adverse impact on the recipient, of the matter to which the recipient is
asked to consent.

(2) Ads wused in ** DR 5-104 *** "full disclosure" shall also include a
recommendation that the recipient seek independent legal advice to determine if
consent should be given and shall be contemporaneously confirmed in writing.

The rationale behind this rule should be obvious. An attorney has a duty to exercise professional
judgment solely for the benefit of a client, independent of any conflicting influences or loyalties. If an
atforney is motivated by financial interests adverse to that of the client, the undivided loyalty due to the
client may very well be compromised. (See also DR 5-101 and DR 5-103.) Full disclosure in writing
gives the client the opportunity and necessary information to obtain independent legal advice when the
attormey's judgment may be affected by personal interest. Under DR 5-104 (A) it is the client and not
the attorney who should decide upon the seriousness of the potential conflict and whether or not to seek
separate counsel.

A particularly dangerous situation is where the attorney not only engages in the business aspect of a
transaction, but also furnishes the legal services necessary to put the deal together. In In re Brown, 277
Or 121, 559 P2d 884, rev. den. 277 Or 731, 561 P2d 1030 (1977), an attorney became partners with a
friend of many years in a timber business, the attorney providing legal services and the friend providing
the capital. The business later incorporated, with the attorney drafting all corporate documents,
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including a buy-sell agreement permitting the surviving stockholder to purchase the other party's stock.
The Oregon Supreme Court found that the interests of the parties were adverse for a number of reasons,
including the disparity in capital invested and the difference in the parties' ages, resulting in a potential
benefit to the younger attorney under the buy-sell provisions. Despite the fact that the friend was an
experienced businessman, the court held that the attorney violated DR 5-104(A) because the friend was
never advised to seek independent legal advice.

Subsequent to Brown, the Supreme Court has disciplined several lawyers for improper business
transactions with clients. Among these cases are In re Drake, 292 Or 704, 642 P2d 296 (1982), which
provides a comprehensive analysis of DR 5-104(A); In re Monigomery, 292 Or 796, 643 P2d 338
(1982), in which the fact that the client was a more sophisticated business person than the attorney did
not affect the court's analysis; /n re Germundson, 201 Or 656, 724 P2d 793 (1986), in which a close
friendship between the attorney and the client was deemed in-sufficient reason to dispense with conflict
disclosures; and /n re Griffith, 304 Or 575, 748 P2d (1987), in which the court noted that, even if no
conflict is present when a transaction is entered into, subsequent events may lead to a conflict requiring
disclosures or withdrawal by the attorney.

Even in those situations where the attorney does not furnish legal services, problems may develop.
There is a danger that, while the attorney may feel he or she is merely an investor in a business deal, the
client may believe the attorney is using his or her legal skills to protect the client's interests in the
venture. Indeed, this may be the very reason the client approached the attorney with a business
proposition in the first place. When a lawyer borrows money from a client, there may even be a
presumption that the client is relying on the lawyer for legal advice in the transaction. In re
Montgomery, 292 Or 796, 643 P2d 338 (1982).

In order to avoid the ethical problems addressed by DR 5-104(A), the Supreme Court has said that an
attorney must at least advise the client to seek independent legal counsel (In re Bartlett, 283 Or 487,
584 P2d 296 (1978)). 'This is now required by DR 10-101(B). The attorney should disclose not only
that a conflict of interest may exist, but should also explain the nature of the conflict "in such detail so
that (the client) can understand the reasons why it may be desirable for each to have independent
counsel. . ." (In re Boivin, 271 Or 419, 424, 533 P2d 171 (1975)). Risks incident to a transaction with a
client must also be disclosed. In re Montgomery, 297 Or 738, 687 P2d 157 (1984); In re Whipple, 296
Or 105, 673 P2d 172 (1983). Such a disclosure will help insure that there is no misunderstannding over
the 1ole the attorney is to play in the transaction and will help prevent the attorney from running afoul
of the disciplinary rule discussed above.

Claims Made Plan - January 1, 2004
37



PLF Policy 3.500 -- PLAN FOR SPECIAL UNDERWRITING ASSESSMENT

- (A)  Plan for Special Underwriting Assessment: Lawyers will be subject to a Special Underwriting
Assessment (SUA) to be assessed under the following terms and conditions. This Plan for Special
Underwriting Assessment may be changed or amended in the future.

(B) Special Underwriting Assessment:

(1) The surcharge assessed on January 1 of each year shall be based upon the total of all
payments for indemnity and expense (including Claims Expense Allowance) paid on a claim or group
of related claims in excess of an aggregate amount of $75,000 per claim or group of related claims (the
. "Base Amount") for all claims which are settled or closed by the Fund during the five-year period
ending September 30 of the prior year. The surcharge for each claim or group of related claims shall be
equal to 1% of the Base Amount so calculated. When a claim or group of related claimis is made
against more than one Covered Party, the SUA will first be calculated for the claim or group of related
claims as a whole and then be allocated among the Covered Parties; no more than $75,000 aggregate
defense and indemmity costs (including Claims Expense Allowance) will be excluded from the SUA
calculation regardless of the number of Covered Parties or related claims involved.

2) All present and former Covered Parties will be assessed according to these provisions,
but a Covered Party will be required to pay the SUA only if the Covered Party maintains current
coverage with the Fund at the time of the SUA assessment.

(9] Reductions to Indemnfty and Expense: Net amounts actually received by the PLF (net of
collection costs and not including interest or any increase in value) will be treated as reductions to the
indemnity and expense paid by the PLF on behalf of a Covered Party and will be deducted in
determining the Base Amount. The value of noncash reductions will be determined by the PLF Board
of Directors. Reinsurance payments will not be treated as reductions to indemmnity.

(D)  Allocation and Vicarious Liability:

€] The Covered Party causing or responsible for the claim or group of related claims will
be assessed. When more than one PLF-covered attorney is involved, SUA will be allocated in
proportion to each PLF-covered attorney's degree of responsibility or fault. The SUA allocation will be
based on any indemnity payments made and defense costs expended, except that a PLF-covered
attorney assigned his or her own defense attorney will be deemed responsible for those expenses. SUA
may be allocated to a Covered Party even though no claim was made against the Covered Party if it
appears that a claim would or could have been made but for the final disposition of the claim giving rise
to the SUA under consideration. However, the SUA allocated to such Covered Party will be waived if
the Covered Party was not informed by the PLF prior to the final disposition of the claim:

(a) of the claim giving rise to the SUA,

(b) of the possibility of a claim from the claimant or another party or of a cross-
claim from another Covered Party, and
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(©) of the potential of a SUA allocation from the claim.

In such cases, a separate PLF file will be opened in the name of each Covered Party facing a potential
SUA. allocation.

2) Initial Allocation of Responsibility: The Chief Executive Officer of the PLF will make
an initial allocation of responsibility among the PLF-covered attorneys involved upon settlement or
closing of the claim or group of related claims. Where responsibility is equal or no reasonable basis is
available to determine the appropriate percentage of responsibility, responsibility will be allocated
equally among the PLF-covered attorneys.

(3) SUA will not be assessed against a Covered Party if the Covered Party's liability was
purely vicarious. For this purpose, pure vicarious liability means liability imposed solely by law, (e.g.,
partnership liability) on a claim in which the Covered Party had no involvement whatsoever. SUA
relief for pure vicarious liability will not be allowed when the Covered Party had some involvement in
the legal matter, even if other attorneys in the Covered Party's firm (partners, associates, or employees)
or outside the firm were also involved and committed greater potential error. Likewise, SUA relief for
pure vicarious liability will not be granted when the alleged error was made by a secretary, paralegal, or
other attorney working under the Covered Party's direction or control or who provided research,
documents, or other materials to the Covered Party in connection with the claim.

(B) Billing: The special underwriting assessment will be added to the regular billing for the basic
assessment.

B Petition for Review:

(D The Covered Party may petition the Board of Directors in writing for review of the
special underwriting assessment only upon the basis that:

(a) The allocation made under 3.500(D)(1), (2), or (3) was incorrect, or

(b) The claim was handled by the Fund or its employees and agents
(including assigned defense counsel) in a negligent or improper manner which resulted in an
increased special underwriting assessment to the Covered Party.

A SUA arising from a claim will not be reassigned to the attorney for the claimant who brought the
claim if the reason given for the reassignment by the appealing attorney is that the claimant's attorney
should not have asserted the claim, should have asserted the claim in a more economical fashion,
should have asserted the claim against someone else, or other similar reason.

(2) The basis for review shall be set forth in the petition, and the PLF-covered attorney, or
attorneys if more than one, to whom the Covered Party seeks to reassign responsibility for the claim
shall be requested to participate and submit a response. A SUA appeal must be filed in the first year
during which the SUA is assessed and paid. Other details of the review process shall be provided to
attorneys at the time of SUA assessment. The Board of Directors or its representative shall review each
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petition and response and make such adjustment, if any, as is warranted by the facts. An adjustment
may include reallocation of responsibility for a claim to another attorney (whether or not the attorney
responds to the request to participate in the SUA review process), that could result in assessment of a
SUA against the attorney. In the event a refund is made, it shall include statutory interest. A pending
Petition for Review shall not relieve the Covered Party from compliance with the assessment notice.
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