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Introduction 

 

Pornography and legal capacity have two things in common: (1) they are difficult terms 

to define, and (2) we tend to rely on the standard of “we know it when we see it” in 

making case-by-case determinations, as Justice Potter Stewart famously framed the issue 

of defining pornography in Jacobellis v. Ohio, 378 US 184, 197 (1964). 

 

To establish an attorney-client relationship with an adult, a client’s legal competency to 

make and articulate decisions is a threshold question. The attorney should understand the 

standards for the capacity required to perform legal acts and what steps can be taken to 

maximize a client’s decision-making ability. An understanding of the legal requirements 

for capacity is crucial for an attorney to effectively represent clients who may have 

diminished capacity. Finally, the ethical obligations of the attorney vary widely with the 

ability of the client to evaluate the attorney’s advice and give the attorney direction. 

 

Estate planning lawyers are routinely called upon to determine the capacity of clients. 

Do they have the ability to articulate their wishes? Are they able to enter into a contract 

of employment? Do they need a surrogate decision-maker? What fiduciary standard will 

be applied in making decisions for the client? What standard applies to the particular 

legal question at hand? How is legal capacity determined? 

 

Few of us have formal training in capacity assessment, but we have some excellent 

guides available to us. The Oregon State Bar has published The Ethical Oregon Lawyer 

with an entire chapter (18) entitled “Representing Clients with Diminished Capacity and 

Disability” by Michael Levelle. It provides a summary of a “sliding scale” of capacity 

appropriate to different situations. The American Bar Association in conjunction with 

the American Psychological Association (ABA/APA) has also published Assessment of 

Older Adults with Diminished Capacity: A Handbook for Lawyers. Both of these 

publications are available online at no charge to Oregon attorneys. 

 

The ABA/APA publication includes a helpful chapter, “Capacity Worksheet for 

Lawyers,” which includes observational signs from cognitive functioning (memory, 

language, calculation skills, disorientation) and emotional functioning (distress, liability) 

to behavioral functioning (delusions, hallucinations, hygiene). Then we are asked to 

record mitigating factors and consider the varying standard of legal capacity. The form is 

a useful tool in assisting a lawyer with marshalling the information that supports a 

conclusion regarding capacity. It is not a mental status exam, which is the province of 

highly trained professionals, and it is not a substitute for the diagnosis or opinion of 

medical or psycho-social professionals. 

 

Consider three different, but typical, scenarios from my practice: (1) estate planning for a 

client with bickering devisees; (2) filing a guardianship/conservatorship petition against 



an alleged incapacitated person; and (3) filing a guardianship/conservatorship petition 

against a client whose capacity has deteriorated since my initial representation and legal 

services. 

 

Estate Planning for a Client with Bickering Devisees 

 

Early in my career I had a terminally ill woman referred to me for estate planning by her 

son. It turned out that the son was alcoholic and dependent fiscally and psychologically 

on his mother. It also turned out that he had a sister who was fiercely independent and 

highly suspicious of anything her mother did to benefit her brother. Mother wanted me to 

prepare a will for her. We established at the outset that mother was my only client, but 

her son brought her to the initial appointment and it was apparent that her estate plan was 

to be skewed to his substantial benefit. Mother’s terminal illness had her on hospice care, 

and there were significant issues about her mental health. Did mother have the capacity to 

enter into a retainer agreement with me? Was she being unduly influenced by her son to 

articulate the choices she made in defining her estate plan? Did she have testamentary 

capacity to sign the documents I prepared for her? All of these questions require answers. 

 

After meeting with her, I felt confident that she had the capacity to engage me and direct 

me, but what was that confidence based upon? I met with her several times, and she had a 

lively personality, she was oriented to time and place, she understood the gravity of her 

health conditions, she knew that her time on this Earth was limited, she was able to 

articulate reasons for her decisions about who should be in charge of her affairs and how 

her assets should be divided, and she was consistent in her analysis and determinations. 

Over the course of the relationship I came to be acquainted with her personality and her 

biases. I also got to meet both the son and the daughter and had various interactions with 

them, which were consonant with her descriptions of them. She certainly knew the 

natural objects of her bounty and was familiar with the nature and extent of her assets, so 

I determined that I was willing to sign her will as a witness to her testamentary capacity. 

 

But I am a lawyer, and I also had concerns about the impending will contest that seemed 

likely to follow, so I wanted to have some back-up. I called in a gero-psychiatric 

specialist to administer a formal mental status exam and had my client release those test 

results to me for future use in defending her capacity. I also had the specialist sign as the 

second witness to attest to her capacity. No will contest was ever filed. 

 

Was this necessary, prudent, or even advisable under the circumstances? Soon after going 

through this process, I heard noted will contest attorney Jim Cartwright speak at a CLE 

program and ask the rhetorical question: If you sought a professional evaluation for this 

client, but did not do it for every client, isn’t that evidence that you doubted your client’s 

capacity? It was a statement that struck me dumb. Since most clients would not begin to 

consider the added cost and inconvenience of a mental status test, requiring every client 

to get one is infeasible. I have relied on my own determination of testamentary capacity 

ever since, relying on my ever-increasing years of experience to buttress my ability to 

make that determination. I consider a number of factors from my observation of the 



client’s cognitive, emotional, and behavioral functioning, but in the final analysis, it 

comes back to the pornography standard: I know it when I see it. 

 

Filing a Petition for Guardianship/Conservatorship Against an Incapacitated 

Person 

 

I think of guardianship and conservatorship as solutions to assist someone with medical 

and financial decision-making. Of course, there are limits. ORS Chapter 125 provides 

that the court may only impose this solution if is it the least restrictive alternative 

available to accomplish the purpose of keeping a person or his or her money safe from his 

or her own inability to make appropriate decisions. How do lawyers get sufficient 

information to make this determination and get a court to sign a limited judgment 

appointing another person to serve as a decision-maker? 

 

Remember that reasonable investigation is required. When a client suggests a need for a 

guardianship for another person, the attorney for the petitioner must establish that (1) the 

need exists (and the court will likely recognize that need), and (2) the proposed guardian 

is appropriate for the role. This is usually done based on information provided by the 

petitioner and without contact with the proposed protected person. The attorney is 

required to make a reasonable investigation before filing a petition and must believe the 

petition is well founded in law and fact. ORCP 17; Whitaker v. Bank of Newport, 101 Or 

App 327, 333, 795 P2d 1170 (1990), aff’d, 313 Or 450 (1992). 

 

The need exists when the proposed protected person is “incapacitated,” that is, suffering 

from an impairment that affects the person’s ability to receive and evaluate information 

or to communicate decisions to such an extent that the person presently lacks the capacity 

to meet the essential requirement for physical health or safety. “Meeting the essential 

requirements for physical health or safety means those actions necessary to provide the 

health care, food , shelter, clothing, personal hygiene and other care without which 

serious physical injury or illness is likely to occur.” ORS 125.005(5). 

 

ORS 125.400 provides that “upon the filing of a petition seeking the appointment of a 

conservator, the court may appoint a conservator and make other appropriate protective 

orders if the court finds by clear and convincing evidence that the respondent is a minor 

or financially incapable, and that the respondent has money or property that requires 

management or protection.” “Financially incapable” means a condition in which a person 

is unable to manage his or her financial resources effectively for reasons including, but 

not limited to, mental illness, mental deficiency, physical illness or disability, chronic use 

of drugs or controlled substances, chronic intoxication, confinement, detention by a 

foreign power, or disappearance. ORS 125.005(3). These requirements bootstrap from 

one to the other to the logical and legal conclusion of the need for appointment of a 

conservator. 

 

To get an order from the court, it is simplest if medical evidence is offered. A letter from 

the treating or primary care physician of the proposed protected person stating that there 

is a medical condition warranting the imposition of the guardianship or conservatorship 



may be obtained under some circumstances but not in others. A particular diagnosis, for 

example, that the person has Alzheimer’s disease, is not sufficient. See Shaefer v. 

Schaefer, 183 Or App 513 (2002). The impairment must be shown. See In the Matter of 

Baxter, 128 Or App 91 (1994) (holding that double amputee status did not equal financial 

incapacity). Important information may be provided by social workers, caregivers, and 

other persons with the ability to observe the functioning of the proposed protected person. 

Depending on the credentials of these individuals (RN, LCSW, MSW, PhD), their 

evidence may be sufficient to support a petition. Sometimes the lawyer may need to rely 

solely on the observations of friends and neighbors. In such a case, an opportunity to 

observe and the length and nature of the relationship are important factors to describe in 

the petition. 

 

The lawyer must always consider lesser measures than a full-blown 

guardianship/conservatorship to achieve the purpose of protection. See ORS 

125.150(7)(c). Intervention and support from a local area agency on aging may be 

adequate to meet the needs of the proposed protected person. A power of attorney, an 

advance directive for health care, and a living trust may exist or be creatable. The lawyer 

should make certain these avenues have been explored. If they have, they may provide 

additional evidence to support the petition. 

 

Filing a Petition for Guardianship/Conservatorship Against an Incapacitated Client 

 

What happens when a person who apparently needs a guardian or conservator is your 

own client whose capacity has deteriorated over time since your last contact? Oregon 

Rule of Professional Conduct 1.14 provides some guidance, exhorting the maintenance of 

a “normal client-lawyer relationship” “as far as reasonably possible” when the client is 

incapacitated and the taking of reasonable action to protect the client as deemed 

necessary by the attorney. 

 

There is no Oregon case law interpreting the current ethical rule. The Oregon State Bar 

has given us Formal Ethics Opinion 2005-41, which does little more than recite the above 

rule when asked what duties a lawyer has when a current/former client begins to 

demonstrate a lack of capacity that is damaging. The American Bar Association has given 

us ABA Formal Ethics Opinion 96-404. The ABA analysis is this: Attorneys should not 

bring an action against a client to seek the initial appointment of a fiduciary in a 

protective proceeding, but may do so if the determination that it is necessary and 

reasonable has been made by the attorney. And once a court has made a determination 

that the client is incapacitated, the lawyer may represent the fiduciary appointed by the 

court to protect the client. 

 

A lawyer may refer the matter to another appropriate party and continue to represent the 

client in the ensuing protective proceeding. The altruistic view of this posture is that it 

allows the attorney to ensure that the proceeding is fair and the client has every 

opportunity to avoid the imposition of authority against him or her, but it allows the 

attorney with a long-term relationship with the client to remain in the role of advisor and 

protector of the client, while advocating for the long-time judgments of the client. 



Continuing to represent a client deemed by the attorney to be incapacitated raises its own 

issues. How does the attorney take direction from the incapacitated client? What position 

does the attorney take if the client changes long-held views regarding estate disposition, 

fiduciary preferences, or other matters expressed when the client’s capacity was not in 

question? 

 

Conclusion 

 

Incapacity can be devastating to a client. Recognizing incapacity may be as simple as 

knowing it when you see it, but making the appropriate determination of how to proceed 

as an attorney once the incapacity is recognized requires a sophisticated analysis of the 

psycho-social, legal, and ethical components of appropriate representation of a client. 

 

This article was originally published in the Oregon Estate Planning and Administration 

Section Newsletter, Vol. 27, No. 2, April 2010. This article is posted with permission. 


