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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.
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Cases of Note
Contract Law: In Chalk v. T-Mobile USA, Inc. (March 27, 2009), the Ninth Circuit Court 
of Appeals held that the class action waiver in T-Mobile’s arbitration agreement was sub-
stantively unconscionable, an adhesive contract refl ecting the parties’ unequal bargaining 
power, and unenforceable as a matter of Oregon law. (www.ca9.uscourts.gov/datastore/
opinions/2009/03/27/0635909.pdf) 

Arbitration/UIM Claim: In Bonds v. Farmers Insurance Co. (April 1, 2009), the Oregon
Court of Appeals held that the formal institution of arbitration proceedings under
ORS 742.504(12)(a)(B) does not require offer and acceptance; either party can take that step. 
However, the court concluded that the formal institution of arbitration still required formal-
ity as provided by ORS 36.635(1), and that the defendant’s consent-to-arbitrate letter to the 
claimant did not conform to this process. Thus, no UIM claim was available, because the two-
year statute of limitations had expired. (www.publications.ojd.state.or.us/A134011.htm)

Tort Law: In Vaughn v. First Transit, Inc. (April 16, 2009), the Oregon Supreme Court held 
that for a public body to be held vicariously liable for tort claims based on the conduct of its 
private contractor who is an “agent,” the public body must have had the right to control the 
agent’s conduct giving rise to the claim. (www.publications.ojd.state.or.us/S055981.htm)

Thanks to John R. Bachofner, of Bullivant Houser Bailey PC; and Maureen DeFrank, PLF 
Claims Attorney, for their assistance with these cases of note. 


