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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.

Issue 107

Cases of Note Cases of Note
Noneconomic Damages: In Mays v. Vejo (December 10, 2008), the Oregon Court of Appeals 
held that the jury’s nominal award of $1.00 in noneconomic damages was “no damages at all” 
and therefore invalid. Because the jury had awarded economic damages, it was then required to 
award some noneconomic damages. The appeals court ruled that the trial court erred as a matter of 
law in accepting the jury’s verdict and should have sent the jury back to deliberate with a clarify-
ing instruction that an award of $1.00 did not comply with UCJI 70.04.(www.publications.ojd.
state.or.us/A135680.htm.) 

Offers of Judgment/Requirement to File with the Court: In Wilmoth v. Ann Sacks Tile and 
Stone, Inc. (December 3, 2008), the Oregon Court of Appeals held that ORCP 9 requires all offers 
of judgment under ORCP 54 E to be filed with the court within a reasonable time after service on 
the plaintiff – even if the offer is not accepted. An unfiled offer of judgment does not cut off any 
entitlement to attorney fees and costs. Practitioners should note that the state rule differs from 
FRCP 68, which does not require filing of offers of judgment with the court. In fact, Local Rule 
68.1 actually prohibits such filing in federal district court in Oregon. (www.publications.ojd.
state.or.us/A127861.htm.)

Attorney Fees/Offers of Judgment: In Powers v. Quigley (December 11, 2008), the Oregon Su-
preme Court held that an offer of judgment does not limit a plaintiff’s right to attorney fees under 
ORS 20.080(1). Because ORCP 54 E applies to all civil proceedings, and ORS 20.080(1) applies 
only to tort claims for $5,500 or less, the latter is more specific and therefore an exception to the 
more general rule. (www.publications.ojd.state.or.us/S054925.htm.) 

Minority Tolling/UIM Policies: In Wright v. State Farm Mut. Auto. Ins. Co. (October 29, 2008), 
the Oregon Court of Appeals held that the minority tolling provision in ORS 12.160 did not ex-
tend the two-year limitation period in plaintiff’s underinsured motorist (UIM) policy, as specified 
in ORS 742.504(12)(a). The court acknowledged the “temporal disconnect” between the time in 
which a minor can commence a personal injury action and the time in which he or she must act to 
pursue UIM benefits. However, the court concluded that statutory language mandated this result. 
(www.publications.ojd.state.or.us/A132898.htm.) 

Landlord-Tenant/Statute of Limitations: In Waldner v. Stephens (December 31, 2008), the Or-
egon Supreme Court held that the one-year limitation period in the Oregon Residential Landlord 
Tenant Act (ORLTA) does not apply to common law negligence claims, even if the complaint al-
leges breach of duties addressed by the rental agreement or the ORLTA. ORS 12.125 applies only 
to claims that are “directly authorized” by the ORLTA. (www.publications.ojd.state.or.us/
S055351.htm.)

Tax Court Filing Fee: In Garrison v. Department of Revenue (December 31, 2008), the Oregon 
Supreme Court held that Tax Court Rules 1B and 1E require that the filing fee be paid at the time 
the complaint is filed. (www.publications.ojd.state.or.us/S055852.htm.)
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Sufficiency of Service: In Travelers Cas. and Sur. Co. v. Brenneke (January 9, 2009), the Ninth Circuit Court of Ap-
peals held that service is sufficient if, in a good faith effort to comply with the requirements of FRCP 4(e)(2), the sum-
mons and complaint are placed “within the defendant’s immediate proximity” and if further compliance with the rule 
is prevented only by defendant’s “knowing and intentional actions to evade service.” The court also found that, under 
Oregon courts’ liberal interpretation of service rules, plaintiff effected service under ORCP 7 D(1), thereby satisfying 
FRCP 4(e)(1). (www.ca9.uscourts.gov/datastore/opinions/2009/01/08/0636077.pdf.)

Federal Tort Claims Act (FTCA)/Statute of Limitations: In Marley v. United States (December 8, 2008), the Ninth 
Circuit Court of Appeals held that the six-month statute of limitations of the FTCA found in 28 U.S.C. 2401(b) is ju-
risdictional and absolute. Consequently, the doctrines of equitable estoppel and equitable tolling do not apply to extend 
the limitations period. The court explicitly overruled its contrary holding in Alvarez-Machain v. United States, 107 F.3d 
696 (9th Cir. 1996). (www.ca9.uscourts.gov/datastore/opinions/2008/12/08/0636003.pdf.) 

Shareholder Litigation/No Private Right of Action: In the derivative action of In re Digimarc Corp. (December 11, 
2008), the Ninth Circuit Court of Appeals held that there is no private right of action – either explicit or implicit – under 
section 304 of the Sarbanes-Oxley Act (15 U.S.C. 7243), which provides for the forfeiture of certain bonuses and profits 
when corporate officers fail to comply with securities law reporting requirements. The Ninth Circuit is the first circuit to 
address this question of first impression. (www.ca9.uscourts.gov/datastore/opinions/2008/12/11/0635838.pdf.)
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