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DISCLAIMER

This newsletter includes claim prevention techniques that are designed to minimize the likelihood of being sued for legal
malpractice. The material presented does not establish, report, or create the standard of care for attorneys. The articles do not
represent a complete analysis of the topics presented and readers should conduct their own appropriate legal research.

IN BRIEF
CORPORATE START-UPS  –

ISSUES TO CONSIDER
Lawyers who have business contacts often are

asked to assist with the start-up of a new business.
Before accepting representation, it is important to
consider the issues outlined in this article.

WHO IS THE CLIENT?

Identifying the client may not be as simple as it
seems initially, and it is a step that many lawyers
either stumble over or simply fail to do.  It is
especially important and particularly challenging to
clarify this issue when handling start-up businesses.
Here are a few examples:

Three individuals have approached you to
help them start a new corporation.  One of
the individuals will provide cash, the
second individual will provide a license
to certain patented technology, and the
third will provide labor.  In addition, the
three would like to obtain a bank loan.

Can you represent more than one of the
shareholders?  Can you represent a shareholder and
the corporation?  Can you represent all of the
shareholders and the corporation?  Depending on
the facts, the simultaneous representation of
incorporators and the corporation can give rise to an
actual or likely conflict of interest, or there may be
no conflict at all.  See DR 5-105(A)(1),(2); DR 5-
105(E),(F); The Ethical Oregon Lawyer § 11.4, 12.14,
12.17 (OSB CLE 1991, Supp 1998) (EOL).  See, e.g.,
OSB Legal Ethics Op No 1991-123; In re Samuels/
Weiner, 296 Or 224, 674 P2d 1166 (1983).  As stated
in the official comment to ABA Model Rule 1.7:

The question is often one of proximity and
degree.

For example, a lawyer may not represent
multiple parties to a negotiation whose
interests are fundamentally antagonistic
to each other, but common representation
is permissible where the clients are
generally aligned in interest even though
there is some difference of interest among
them.

The lawyer in the previous example has several
choices.  One option is to represent only the
prospective corporation.  In this circumstance, the
lawyer would have only a single client. Disclosure
and consent letters therefore would not be
necessary, because the multiple client conflict rules
contained in DR 5-105 only apply when an attorney
has two or more current or former clients whose
interests are adverse.  See EOL § 12.2.

On the other hand, the individuals form three
basic groups: cash, technology, and labor.  A lawyer
could represent one or more of those three groups
as well as the prospective corporation.  In that
circumstance, it is wise to send disclosure and
consent letters even though at the time they may not
technically be necessary because there is neither an
actual nor a likely conflict.

Finally, the lawyer could represent all three of
the individuals, with consent after full disclosure.

Once the initial question of whom the lawyer is
representing is resolved, appropriate engagement
and non-engagement letters should be sent to the
three individuals and to the corporation.  Properly
drafted, these letters will clarify and document the
lawyer's duty – or non-duty – to the individuals and
the corporation. (For sample engagement, non-
engagement, and disengagement letters, see insert,
Free Practice Aids from the PLF in this issue of In
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Brief.) In addition, if the lawyer is representing
multiple clients, he or she may need to send
disclosure and consent letters. (For a useful
collection of disclosure and consent form letters
with commentary, contact the PLF for a copy of
“Beating Discipline and Malpractice:  The How and
Why of Effective Disclosure and Consent Letters
(OSB CLE December 1993).

IF YOU REPRESENT THE CORPORATION –
DO YOU ALSO REPRESENT ANYONE ELSE?

OSB Legal Ethics Op No 1991-85 holds that, as a
general proposition, an attorney who represents a
corporation represents the corporation alone and not
its shareholders. However, two limitations must be
noted.

First, the Oregon Supreme Court has stated that
representation of a corporation that is wholly owned
by a single family or by one person is per se
representation of the shareholders.  See, e.g., In re
Banks, 283 Or 459, 474-75, 584 P2d 284 (1978); In re
Brownstein, 288 Or 83, 86-87, 602 P2d 655 (1979).
Although the full scope of the Banks rule is not
precisely defined, where there is a distinct minority
shareholder in the corporation so that separate
interests of a majority and a minority are identifiable,
the Banks rule likely will not be applied.  See, e.g., In
re Kinsey, 294 Or 544, 562 n10, 660 P2d 660 (1983).

Second, it is important to note that attorneys can
owe a duty to “clients” because the client
reasonably expected that the lawyer was
representing him or her.  See EOL §§ 6.3-6.5.  If an
attorney leads a shareholder to believe that he or
she is an individual client, it is quite likely that the
Oregon Supreme Court would hold that the
shareholder is an individual client under this test.

WHAT HAPPENS IF A DISPUTE ARISES?

Assume that you represent one shareholder and
the corporation.  If a dispute arises between the
shareholder you represent and the other two
shareholders, what are you required to do?

Because your firm has an attorney-client
relationship with the corporation and the
shareholder, you cannot withdraw from representing
one of those clients to avoid a current client conflict
of interest rule and bring the less restrictive client
conflict rules into play.  OSB Legal Ethics Op No
1991-11; Unified Sewerage Agency, etc. v. Jelco Inc.,

646 F2d 1339, 1345 (9th Cir 1981).  Consequently, the
issue is whether your firm may represent the
shareholder notwithstanding your ongoing
relationship with the corporation.

This situation again requires an analysis of the
current client conflict of interest rules.  If there is no
real dispute between the corporation and the
individual shareholder (for example, if the
corporation is indifferent to the dispute), it is
possible that disclosure and consent would not even
be required.  If disclosure and consent is required,
however (and in all events it may be prudent to go
through the disclosure and consent process), it is
the corporation that needs to consent. This may, as
a practical matter, require consent from the two
shareholders that you do not represent.  Cf. EOL
§ 12.17.

In order to avoid this problem, and in light of
OSB Legal Ethics Op No 1991-122 which holds that
advance or blanket waivers may be used in some
circumstances, an attorney could ethically seek to
secure an agreement “up front” that if one or more
conflicting issues arise, the attorney may continue
to represent the shareholder while seeking to
oppose, at least in principle, the corporation.
Whether an advance waiver will be effective in such
circumstances will likely depend upon the nature of
the conflict that emerges and the adequacy of the
disclosure and consent process.  See also, EOL
§ 12.17.

Additionally, an attorney in this situation ought
to consider the potential effect of DR 5-101(A)(1),
which prohibits a lawyer from representing a client if
his or her professional judgment will be affected by
the lawyer’s own financial, business, property, or
personal interest.

This rule is discussed extensively in EOL
Chapter 11.  Depending on the nature of the dispute
and the attorney’s relationship with the
unrepresented shareholders, it is at least
theoretically possible that DR 5-101(A)(1) could
require disclosure to, and consent from, the
individual shareholder and the corporation.
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