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DISCLAIMER

THIS NEWSLETTER INCLUDES CLAIM PREVENTION TECHNIQUES THAT ARE DESIGNED TO MINIMIZE THE LIKELIHOOD OF BEING SUED FOR
LEGAL MALPRACTICE. THE MATERIAL PRESENTED DOES NOT ESTABLISH, REPORT, OR CREATE THE STANDARD OF CARE FOR ATTORNEYS.
THE ARTICLES DO NOT REPRESENT A COMPLETE ANALYSIS OF THE TOPICS PRESENTED AND READERS SHOULD CONDUCT THEIR OWN AP-

PROPRIATE LEGAL RESEARCH.
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HIPAA FAQ

Q I am a litigator representing personal injury clients.  Once I receive the medical records
of a client, does HIPAA prohibit me from making copies of the records?

A No. As a litigator representing personal injury clients, you are not a “covered entity”
and you are not a “business associate” of a covered entity. You are allowed to use the
records pursuant to the terms of the authorization from the client, which would include
copying as needed. If you obtain the documents pursuant to a subpoena, you may also
copy the records as needed for your use in the case.

Q Once my litigation case is concluded, does HIPAA impose an obligation on me to
return the medical records to the patient or anyone else? Am I required to destroy the
records?

A No. If you are a litigator representing personal injury clients, you are not required to
return or destroy the medical records.

Q My client asked me to sign a business associate agreement that has an indemnity
clause. Is the indemnity provision required by HIPAA?

A No. The indemnity provision that many covered entities are including in their business
associate agreements are included as a protection to the covered entity, but the
agreement to indemnify is not required by HIPAA.  HIPAA applies directly only to
covered entities. Law firms are not “covered entities”; however, business associate
agreements can create liability for law firms by including clauses such as
indemnification agreements.

Q If I sign a business associate agreement that includes an indemnification provision, am I
covered by the PLF?

A The 2003 PLF Coverage Plan  Exclusion “u.” states: This Plan does not apply to any
CLAIM based  upon or arising out of any bond or any surety, guaranty, warranty, joint
control, or similar agreement, or any assumed obligation to indemnify another, or any
costs connected to ORS 20.160, signed or otherwise agreed to by YOU or by someone
for whose conduct YOU are legally liable . . .The comment to Exclusion “u.” states: . . .
when an attorney is acting in an ordinary capacity . . . Exclusion u. will apply to any
CLAIM based upon or arising out of any bond or any surety, guaranty, warranty, joint
control, or similar agreement signed by the attorney or by someone for whom the
attorney is legally liable. In these situations, attorneys should not sign such bonds or
agreements. Therefore under the current plan, if you contractually assume liability for
something that you would not otherwise have liability for, you will not have coverage
for it. In addition, the 2003 PLF Coverage Plan exclusion d. (2) excludes coverage for
fines, penalties, or other sanctions imposed on the covered party. The PLF Coverage
Plan can be viewed online at www.osbplf.org or in the 2003 OSB Membership
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Directory, page 91. The PLF coverage committee will be reviewing these exclusions in light of HIPAA. Please
direct your comments and suggestions to Ira Zarov at: PLF, PO Box 1600, Lake Oswego, Oregon 97035;
iraz@osbplf.org; or 503-639-6911/1-800-452-1639.

Q What penalties can result from HIPAA violations?

A Civil penalties of $100 per violation up to $25,000 annually for each privacy standard may be assessed against
“covered entities.” Corrective action may cure unknowing violations if undertaken within 30 days of actual or
imputed knowledge of the violation. Criminal sanctions against “covered entities” range from $50,000 to
$250,000 per violation and prison terms up to 10 years with sanctions escalating for violations committed under
false pretenses or for pecuniary gain.

Q Can these penalties be imposed on “business associates”?

A No. Only covered entities are subject to the civil and criminal penalties for privacy violations because HIPAA
applies directly only to “covered entities.” 45 CFR 160.102(a); HHS Guidance Document, July 6, 2001, Page 28,
29. However, a “business associate” may accept contractual liability for penalties based on terms included in the
business associate agreement. This acceptance of liability is not covered by your PLF plan.


