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REAL PROPERTY TRANSFER ON DEATH ACT
2011 OR LAWS CH 212 (SB 815)

SB 815 adopts most of the provisions of 
the Uniform Transfer on Death Act allowing a 
property owner to execute and record a deed 
that will transfer title to real property to the 
designated benefi ciary or benefi ciaries when 
the owner dies.  Unlike a deed with right 
of survivorship provisions, the designated 
benefi ciary does not acquire any interest in 
the owner’s property until the owner dies.  A 
transfer on death deed (TODD) is revocable at 
any time until the owner dies.  While the owner 
is alive, the TODD does not affect any interest 
or right of the owner.  The TODD does not 
create any legal or equitable interest or right in 
a benefi ciary, and it does not affect any of the 
rights of the owner’s creditors.  After the owner 
dies, the property then transfers to the designated 
benefi ciary, subject to all encumbrances, liens, 
and restrictions.  

The form requirements and the revocation 
process for a TODD are contained in the statute.  
There are a number of additional provisions 
in the statute addressing the identity of 
benefi ciaries, former spouses, and a neglectful 
parent set-aside process.  

While the TODD may be an effective way 
to transfer property without the necessity of 
a probate court proceeding to transfer title, 
creditors and claimants have the right to set 

aside the TODD for a period of 18 months 
following the owner’s date of death.  Title 
companies are in the process of analyzing when 
a title transfer pursuant to a TODD will be 
insurable.  The property may be diffi cult to sell 
or transfer to a bona fi de purchaser for a period 
of 18 months following the owner’s death. 
Proceed with caution when advising clients 
regarding TODDs.

Effective date:  January 1, 2012. 

This bill applies to any TODD made “before, 
on or after the effective date,” but in order to be 
implemented, the owner’s death must occur on 
or after the effective date.

PATIENT ADVOCATES 
2011 OR LAWS CH 512 (SB 579)

See Health Law.

SAFE DEPOSIT CONTENTS  
ORS 114.535, 708A.655, 723.844

2011 OR LAWS CH 422 (SB 414)
SB 414 was designed to resolve the problem 

that banks encounter with the affi ants of small 
estate affi davits who seek the contents of a 
decedent’s safe-deposit box.  With this new law, 
the affi ant must request an inventory of the safe-
deposit box under ORS 708A.655. After the 
inventory is completed, the small estate affi davit 
must include an inventory of the contents of the 
safe-deposit box and the affi ant’s estimate of 
the value of those contents. If a safe-deposit box 
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MARITAL GIFT PRESUMPTION  
ORS 107.105

2011 OR LAWS CH 306 (SB 386)
SB 386 was drafted in response to Olesberg and 

Olesberg 206 Or App 496, rev den 342 Or 633 (2007). The 
current rebuttable presumption under ORS 107.105 is that 
parties have contributed equally to property acquired during 
marriage. Olesberg held that inherited property was marital 
property to be divided in the divorce proceedings unless 
the inheriting spouse could overcome the presumption of 
equal contribution.  In practice this required the inheriting 
spouse to produce evidence that the donor of the gift or 
bequest did not intend for the other spouse to inherit any 
part of the property.  

SB 386 changes the presumption. The new law provides 
that property acquired by gift, devise, bequest, operation 
of law, benefi ciary designation, or inheritance to one party 
during marriage and separately held by that party on a 
continuing basis from the time of receipt is not subject to 
the presumption of equal contribution.   

Effective date:  January 1, 2012.

The amendments apply to any domestic relations 
proceedings pending or commenced on or after the 
effective date.

ELECTIVE SHARE 
ORS 114.630, 114.635, 114.660, 114.665, 

114.675, 114.700
2011 OR LAWS CH 305 (SB 385)

SB 385 makes a number of technical changes and 
clarifi cations to the recently revised elective share law, 
ORS 114.620 through ORS 114.725. Property that is 
irrevocably transferred prior to death or property that is 
held by either spouse solely in a fi duciary capacity is not 
subject to the elective share right.  In order to be consistent 
with the valuation of the probate estate, the non-probate 
estate value is reduced by all debts and liabilities and costs 
of administration not paid out of the probate estate. Also, 
property that is subject to a power of appointment in which 
the decedent could not have designated the decedent or 
the surviving spouse as a benefi ciary is exempted from the 
elective share right.  

It was discovered that some trusts in which the surviving 
spouse had a benefi cial interest did not meet the valuation 
criteria of ORS 114.675(2)(a) through (c).  For example, an 
Oregon Special Marital Property Trust established under 
ORS 118.013 would not satisfy the above-referenced 
criteria because it did not require all of the income to be 

is discovered after a small estate affi davit has been fi led, 
the affi davit can be amended.

Then 10 days after the fi ling of the small estate affi davit, 
the affi ant may deliver a certifi ed copy of the affi davit to 
the bank and the bank is authorized to allow the affi ant 
to remove the property from the safe-deposit box.  After 
being presented with an affi davit at least 10 days after it 
was fi led, the bank transferring the property to the affi ant 
is released from liability.

Effective date: June 17, 2011.

The amendments apply to small estate affi davits 
delivered on or after the effective date.

OREGON UNIFORM PRINCIPAL AND INCOME ACT 
ORS 129.355, 129.420

2011 OR LAWS CH 307 (SB 387)
SB 387 amends ORS 129.355 and ORS 129.420

to adopt the 2008 revisions by the Uniform Law 
Commission to the Uniform Principal and Income Act. 
ORS 129.355 was revised to adopt the safe harbor 
directive of Revenue Ruling 2006-26 concerning IRAs and 
retirement plans that were payable to marital deduction 
trusts in order to maintain the marital deduction status 
under IRC 2056(b)(5). This bill grants the surviving 
spouse the right to demand all of the income from each 
IRA and each retirement plan that is payable to trusts 
that qualify for marital deduction. An accounting rule is 
also provided requiring the internal income from each 
IRA or retirement plan to be separately tracked and 
accounted for.  

ORS 129.420 was amended to resolve the problem 
encountered by trustees who receive a cash distribution 
from an entity, such as an LLC or an S-corporation, which 
is not suffi cient to pay the income tax liabilities and satisfy 
the trust requirement to distribute all of the income to the 
income benefi ciary.  This revision provides a method for 
fi duciaries to allocate the tax burden between the income 
benefi ciary and principal held in the trust.  

Effective date: June 9, 2011 

The amendments are generally retroactive to 
January 1, 2011.
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distributed to the surviving spouse. A provision was added 
to provide for the valuation of the surviving spouse’s 
benefi cial interest based on federal estate and gift taxation 
valuation laws.  

When the surviving spouse’s estate is not suffi cient to 
fully satisfy the elective share, then the remaining unpaid 
portion of the elective share is to be paid proportionately from 
the probate and non-probate shares of the deceased spouse.  
Because this could produce unintended consequences, 
such as with charitable distributions and IRA distributions, 
ORS 114.700 was amended to allow the decedent to direct 
in his or her will or trust the order in which an elective share 
was to be paid. An emergency was declared in this bill, so it 
became effective when the governor signed it.

Effective date: June 9, 2011.  

The amendments apply to the surviving spouses of all 
decedents who die on or after the effective date.

ESTATE TAX

RECONNECTION TO FEDERAL TAX LAW

VARIOUS ORS
2011 OR LAWS CH 7 (SB 301)

SB 301 contains a number of provisions tying the 2010 
and 2011 Oregon income tax law to federal income tax law.  

In the area of estate planning there were two changes:  
First, the fi ling date for the Oregon Form IT-1 for 2010 
estates that were also fi ling a 2010 federal estate tax return 
was extended to September 19, 2011, but no extension 
date was provided for the payment due date for the Oregon 
inheritance tax. 

Second, the federal income tax basis adjustment rules 
were tied to the Internal Revenue Code as of December 31, 
2010.  Thus, for 2010 estates electing not to pay federal 
estate tax, the modifi ed carryover basis rules of IRC 1022 
apply for Oregon purposes.  For 2010 estates electing to fi le 
a federal estate tax return (Form 706), the basis adjustment 
rule reverts to the fair market value as of the date of death 
under IRC 1014.  For 2011 estates, Oregon will follow the 
federal basis rules of adjusting basis to the fair market value 
as of the date of death under IRC 1014.

Effective date:  September 29, 2011.

Generally, most of these changes apply to the estates of 
decedents who died on or after January 1, 2010.

OREGON ESTATE TAX

ORS CH 118
2011 OR LAWS CH 526 (HB 2541)

HB 2541 retains the current exemption of $1,000,000, 
but simplifi es the tax calculation by adopting a single tax 
table with the tax rates beginning at the fi rst dollar over 
$1,000,000. The single tax rate schedule starts at 10% for 
the fi rst dollar over a million and climbs through a series of 
steps to a maximum rate of 16%. In other words, there will 
be no more Table A and Table B calculations, and adjusted 
taxable gifts will no longer be relevant.  For estates with 
a gross estate value of $1,000,000 or less, no tax returns 
will be due.

After January 1, 2012, the term “inheritance tax” will 
be changed to “estate tax.”

Intangible personal property of non-residents will no 
longer be subject to estate tax.  

A number of procedural changes were made. The 
Internal Revenue Code tie-in date is revised from 
December 31, 2000, to December 31, 2010. As a result, 
the qualifi ed family-owned business interest deduction is 
terminated.  Installment payment plans with the Oregon 
Department of Revenue will have a reduced interest rate 
of 5% rather than the current 9%.  The new law clarifi es 
that an estate can make different elections on the Oregon 
Estate Tax Return than the estate makes on the Federal 
Estate Tax Return.  

The Oregon Taxable Disclaimer Statute (ORS 105.645) 
was amended to tie that statute to the Internal Revenue 
Code as of December 31, 2010, and this change relates 
back to January 1, 2010.

Signifi cant amendments were made to ORS 118.140 
to clarify a number of issues with the natural resource 
credit election (“NRC election”).  The maximum value 
of natural resource property eligible for the election 
remains at $7,500,000.  The methodology for calculating 
the credit amount is changed from the current rate table 
to a percentage of the Oregon estate tax determined by 
a fractional determination of the value of the natural 
resource property over the gross estate.  Natural resource 
property can also include a cash operating allowance of up 
to 15% of the total natural resource property subject to a 
maximum cap of $1,000,000.  

Taxpayers who sell the property or fail to use the 
property for a qualifi ed use for at least fi ve of eight years 
following a decedent’s death are subject to a disposition tax, 
which is due six months after the disposition event.  Most, 
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but not all, sales or transfers of natural resource property 
followed by replacement with qualifying natural resource 
property are not subject to the disposition tax.  Taxpayers 
who make an NRC election will have to continue to report 
the status of their NRC property on an annual basis.

Effective date:  September 29, 2011.

Except for the revisions to the disclaimer statute, all 
of the other provisions apply to estates of decedents who 
die on or after January 1, 2012.  Thus, the current law still 
applies for 2011 decedents.


