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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.
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PERSONAL INJURY PROTECTION BENEFITS

ORS 742.525
2011 OR LAWS CH 707 (SB 372)

ORS 742.525 limits the amount that a 
provider may charge for medical services 
covered by personal injury protection benefi ts 
to the amount specifi ed in the workers’ 
compensation fee schedule. SB 372 removes 
ambulance services from the requirements of 
this statute since the workers’ compensation 
fee schedule does not include an amount for 
ambulance services.
 

Effective date: September 1, 2011. 

INSURER DEFENSE OF MALPRACTICE CLAIM

ORS 442.831, 442.837, 677.082
2011 OR LAWS CH 30 (SB 95)

SB 95 requires an insurer to defend a 
claim of malpractice if the claim is based on a 
disclosure of an adverse event by a health care 
practitioner to a patient or patient’s family. In 
addition, the bill amends ORS 677.082, which 
provides that in any civil action against an 
individual licensed by the Oregon Medical 
Board, an expression of regret or apology made 
by the provider or on behalf of the provider does 
not constitute an admission of liability. SB 95 
amends ORS 677.082 to extend the protection 
in civil actions against a health care institution, 
health care facility, or other entity that employs 
the person or grants the person privileges. 

Effective date: May 16, 2011. 

The bill applies only to insurance policies 
issued or renewed on or after the effective date.

PUNITIVE DAMAGES

ORS 31.740
2011 OR LAWS CH 396 (HB 2217)

HB 2217 adds licensed professional 
counselors and licensed marriage and family 
therapists to the list of health practitioners 
against whom punitive damages may not be 
awarded under ORS 31.740, so long as they 
are appropriately licensed, and so long as 
the relevant conduct falls under the scope of 
practice for the license.

Effective date: January 1, 2012.

The amendments apply to causes of action 
that arise on or after the effective date.

PUNITIVE DAMAGES 
ORS 31.735

2011 OR LAWS CH 689 (HB 3525)
Under current law, 60% of any award 

of punitive damages is made payable to the 
Criminal Injuries Compensation Account 
within the Oregon Department of Justice. The 
remaining 40% of the award is payable to the 
prevailing party. HB 3525 reduces the amount 
payable to the prevailing party from 40% to 
30%, and makes the remaining 10% payable 
to the “Courthouse Capital Improvement Trust 
Fund.” 
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Effective date: August 2, 2011.

The amendments apply to causes of action that arise on 
or after the effective date.

ACTIONS AGAINST PUBLIC EMPLOYEES

ORS 30.265, 65.369
2011 OR LAWS CH 270 (SB 397)

SB 397 was passed in part in response to Clark v. 
OHSU, 343 Or 581(2007), which held that the Oregon 
Tort Claims Act’s elimination of a cause of action against 
public employees or agents (combined with a statutory cap 
on damages against the public body) violated the Remedies 
Clause of the Oregon Constitution.

SB 397 provides that an action based on a tort may be 
brought against an offi cer, employee, or agent of a public 
body if the plaintiff alleges that he or she is entitled to 
damages in excess of any statutory cap permitted against 
public bodies under the Oregon Tort Claims Act. 

Effective date: January 1, 2012.

IMMUNITY FOR CERTAIN LANDOWNERS
2011 OR LAWS CH 528 (HB 2865)

HB 2865 specifi es that personal injury or property 
damage resulting from use of a public trail may not give 
rise to an action based on negligence against any of the 
following entities:

● A city with a population of 500,000 or more;

● The offi cers, employees, or agents of such a city;

● The owner of any land abutting a public 
easement or unimproved right-of-way over which the 
trail extends; or

● A nonprofi t corporation or its volunteers for the 
construction and maintenance of such a trail in a city of 
500,000 or more.

The bill also permits a smaller city or a county to 
likewise adopt these limits on liability by passing a 
resolution or ordinance enacting them.

Effective date: January 1, 2012.

The bill applies to use of an unimproved right-of-way 
or public easement on or after the effective date.


