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INTRODUCTION 
 
In a decision eagerly awaited by Oregon employers with drug-testing policies, the Oregon 
Supreme Court in Emerald Steel Fabricators, Inc. v. Bureau of Labor & Industries, 348 Or 159 
(April 14, 2010), finally ruled on the issue whether Oregon’s disability laws require the state’s 
employers to accommodate employees’ use of medical marijuana. The court definitively 
answered no to that question. In the wake of this decision, different Oregon employers will have 
two distinctly different questions for their legal counsel.  
 
Many employers will ask if they are now entitled to strictly enforce their zero-tolerance drug 
policies without exception and terminate any employee who tests positive for marijuana. The 
answer to this question is a straightforward yes. Plainly, the Emerald Steel decision authorizes an 
employer to terminate an employee for marijuana use, even if he is using marijuana to treat the 
symptoms of a disability and possesses a valid “registry identification card” (i.e., medical 
marijuana card) under the Oregon Medical Marijuana Act (OMMA).  ORS 475.300 et seq. 
 
To date, however, most (if not all) of the articles discussing the decision’s implications for 
employers have focused on that single issue, ignoring the more difficult question that legal 
counsel will confront: How do you advise a client who does not want to fire every employee who 
uses medical marijuana? Specifically, what policies should you advise such a client to adopt to 
ensure that it can retain productive employees with valid medical reasons for using marijuana, 
while simultaneously reserving the right to discipline employees who abuse their rights under the 
OMMA or whose marijuana use simply is not compatible with the client’s operations? 
 
Emerald Steel represents a major victory for employers, giving them the leeway to adopt 
whatever medical marijuana policies are best suited to their particular circumstances. However, 
the triumphal pronouncement that Oregon employers are now “free to fire all medical marijuana 
users!”—basically the only insight most management-side law firms have provided to date in 
their articles analyzing the Emerald Steel decision—will not help employers who wish to adopt 
more flexible policies. Simply put, not every employer will want to adopt a policy that will 
compel it to terminate one if its most productive employees if it becomes aware that he is using 
medical marijuana. 
 
With that in mind, this article summarizes the key points of the Emerald Steel decision and then 
explores how counsel should respond when a client asks, “Are we required to stop 
accommodating medical marijuana users?” 

THE OREGON SUPREME COURT’S DECISION 

On April 14, the Oregon Supreme Court handed down its decision in Emerald Steel. The case 
involved an employee named Anthony Scevers who possessed a valid registry identification card 



under the OMMA. Scevers used marijuana to treat anxiety, panic attacks, nausea, vomiting, and 
severe stomach cramps, all of which substantially limited his ability to eat. Scevers had tried 
multiple other prescription drugs to treat these symptoms of his condition, but none had proved 
effective. 

In January 2003, Emerald Steel hired Scevers on a temporary basis as a drill press operator. 
While working for Emerald Steel, Scevers used medical marijuana one to three times a day, 
although never at work. Scevers did satisfactory work for Emerald Steel as a temporary 
employee, and Emerald Steel was considering hiring him on a permanent basis. Pursuant to 
Emerald Steel’s policies, however, Scevers would need to pass a drug-screening test as a 
condition of becoming a permanent employee. 

Knowing this, Scevers told his supervisor that he had a medical marijuana card and currently 
used marijuana to treat the symptoms of a medical condition. He explained that no other 
medications were effective for his condition, and he showed the supervisor supporting 
documentation from his physician. One week later, Emerald Steel terminated his employment. 

Scevers filed a complaint with the Oregon Bureau of Labor & Industries (BOLI), alleging that 
Emerald Steel violated § 659A.112 of the Oregon Revised Statutes, which requires an employer 
to “make reasonable accommodation” for the disability of an employee, unless doing so would 
impose an “undue hardship.” BOLI filed formal charges against Emerald Steel on Scevers’s 
behalf. In essence, BOLI claimed that Emerald Steel should have exempted Scevers’s use of 
medical marijuana from its normal drug-screening rules as a reasonable accommodation for his 
medical condition. 

Oregon’s disability statutes would seem to compel that accommodation. Although those statutes 
state that employers have no obligation to accommodate employees “currently engaged in the 
illegal use of drugs,” they also state that drug use is not “illegal” when “authorized under state 
law.” The OMMA, an Oregon state law, explicitly authorizes the use of medical marijuana by 
people with valid medical marijuana cards. Therefore, most Oregon employers had concluded, 
with good reason, that they were obligated to exempt authorized medical marijuana users with 
disabilities from their drug-screening policies as a reasonable accommodation. Indeed, the 
Oregon Supreme Court observes in its opinion in Emerald Steel that it would be compelled to 
decide the case in Scevers’s favor were it considering Oregon law alone. 

Emerald Steel, however, asserted a defense based on federal law, arguing that the provision of 
the OMMA that authorizes the use of medical marijuana is preempted by the federal Controlled 
Substances Act.  See 348 Or at 167.  The Oregon Supreme Court agreed. 

A state law is preempted by federal law, and cannot be enforced, when it frustrates the objectives 
of a federal statute. The Oregon Supreme Court, observing that the federal Controlled Substances 
Act “prohibits the use of marijuana without regard to whether it is used for medicinal purposes,” 
concluded that the provision of the OMMA that explicitly authorizes individuals to use medical 
marijuana frustrates the objectives of the Controlled Substances Act. Therefore, the court held, 
the interacting provisions of the OMMA and the Oregon disability laws that would otherwise 
compel Oregon employers to accommodate medical marijuana use when it is the only effective 
treatment for an employee’s disability are preempted by federal law. As the court flatly states 
toward the beginning of its opinion: “under Oregon’s employment discrimination laws, [an 
employer is] not required to accommodate [an] employee’s use of medical marijuana.” 



MEDICAL MARIJUANA POLICIES AFTER EMERALD STEEL 

It is important to understand the limited scope of Emerald Steel. True, Oregon employers who 
have “zero tolerance” policies for drug use can now terminate, or refuse to hire, people who test 
positive for marijuana, regardless of whether they possess valid medical marijuana cards. 
Employers have no obligation to engage in the “interactive process” with such employees or 
applicants to try to find alternative accommodations. As long as the employer’s employment 
decision is based on a positive test for marijuana, it is lawful. 

On the other hand, although the court held that the provision of the OMMA that affirmatively 
authorizes medical marijuana use is preempted by federal law, it also noted that the OMMA’s 
provisions exempting medical marijuana users from criminal prosecution under state law are 
legitimate. As a result, many people will continue to seek medical marijuana cards to avoid 
prosecution by the state’s law enforcement authorities, and many Oregon doctors will 
undoubtedly continue to provide people with the documentation that they need to obtain medical 
marijuana cards. 

In other words, Emerald Steel plainly does not signal the end of medical marijuana in Oregon. 
And, while employers clearly can abandon any medical marijuana accommodation policies they 
have established, some employers may not wish to do so. Consider the following hypothetical: 

An employee with 15 years of exemplary service is diagnosed with 
cancer. The employee works in an office job that does not pose any 
particular safety risks. His cancer is treatable, but treatment 
involves regular chemotherapy sessions and medications that cause 
him to suffer intense nausea that can last for several days. The 
employee decides to continue working while receiving treatments. 
His employer is ecstatic because the employee is extremely 
productive and would be very difficult to replace.  

For the first couple of weeks of treatment, the employee has 
trouble accomplishing his job tasks, as a result of almost 
debilitating nausea. However, shortly thereafter, he suddenly turns 
the corner and returns to being almost as productive as he was 
before he began his treatments. His supervisor innocently 
comments on this fact, and the employee informs him that his 
nausea subsided when he began to use medical marijuana. He also 
tells his supervisor that his physician recommended medical 
marijuana only after determining that no other medication would 
effectively treat his symptoms. He states that he does not really 
like the “spaced out” feeling that he gets when he uses the drug, 
and plans to stop as soon as he finishes chemotherapy. In the 
meantime, however, marijuana is the only thing that allows him to 
function. 

An employer with a strict “zero tolerance” policy that permits no exceptions for medical 
marijuana use would have no choice but to terminate this employee. Many employers, however, 
might not want to tie their hands in dealing with this type of scenario. 



Most employers don’t need to. For the most part, private employers have no obligation to 
enforce the drug laws on behalf of the federal government.1 Consequently, most employers are 
not required to terminate or discipline employees who admit to medical marijuana use. Instead, 
they can maintain a medical marijuana exception to their substance abuse and drug-testing 
policies if they so choose.  

However, counsel should advise any client that does choose to carve out such an exception to 
clearly notify its employees in a written policy that it is not obligated to provide the type of 
“reasonable accommodation” that would be required under Oregon’s disability laws. The last 
thing that an employer wants to do is inadvertently commit itself to the legalistic process that 
Oregon’s disability laws mandate for finding a “reasonable accommodation.” 

For example, under the Oregon disability laws, an employer must offer an available “reasonable 
accommodation” that would enable a disabled employee to continue performing the essential 
functions of his current job before it can consider transferring him to another position. An 
employer can avoid this obligation only by demonstrating that the accommodation at issue would 
impose an “undue hardship” on its operations or that the employee would pose a “direct threat” 
to his own safety or the safety of others if he continued working in the same position with the 
“reasonable accommodation” that enabled him to continue performing his essential job 
functions. There is limited guidance on what constitutes an “undue hardship,” and establishing a 
“direct threat” is a considerable burden, requiring objective medical evidence that the employee 
poses an “imminent” danger to himself or others. 

Before Emerald Steel, these rules placed Oregon employers in a terrible situation. To take just 
one example, an employer may have very legitimate concerns about whether it is safe to keep an 
employee in a delivery driver position if he is currently using medical marijuana. However, 
although employers could prohibit medical marijuana users from being intoxicated during 
working hours even before Emerald Steel, most employers are all too familiar with the fact that 
employees do not always strictly comply with their rules.  Nonetheless, it is often difficult in this 
type of situation to prove that having the employee remain behind the wheel poses a “direct 
threat” to the public. After all, his physician in most cases will have authorized the employee’s 
use of marijuana with full knowledge of the nature of his work. 

As a result, before Emerald Steel, employers in this type of situation faced the painful 
“lose-lose” choice of (a) removing the employee from his position and facing probable liability 
under Oregon’s disability laws or (b) leaving the employee in his position and tolerating an 
unacceptable safety risk to the public. 

Emerald Steel removes this dilemma. When an employer is sympathetic toward a medical 
marijuana user’s situation, but leery of keeping him in a safety-sensitive position, it has the 
option of transferring him—temporarily or permanently, as it deems appropriate—to any 
available position that does not raise similar safety concerns. That the position might constitute a 
demotion is of no event. Because the employer is entitled to terminate under Emerald Steel, it is 
also plainly permitted to take the lesser step of demotion. In light of the court’s decision, the 
employer will not have to deal with being second guessed by an agency, court, or jury that might 

                                                           
1 There are some notable exceptions. For example, employers subject to the U.S. Department of Transportation’s 
detailed Federal Motor Carrier Safety Regulations often have no choice but to terminate an employee who tests 
positive for an illicit substance. 



not appreciate the realities of its workplace. An employer will have the discretion to grant an 
accommodation that it deems appropriate—regardless of whether it would meet the definition of 
a “reasonable accommodation” under Oregon’s disability laws. 

To ensure that the employer retains this level of discretion, and to prevent any contention that it 
has created an “implied contract” with its employees to follow the legalistic “reasonable 
accommodation” methodology mandated by Oregon’s disability laws, counsel should advise a 
client who elects to accommodate medical marijuana users to adopt a written medical marijuana 
policy that contains at least the following ten provisions. The policy should  

(1)  Require the employee to notify his supervisor that he is using marijuana for medicinal 
purposes before he tests positive; 

(2)  Be limited to employees who present proof of valid “registry identification cards” that 
authorize their use of medical marijuana; 

(3)  Prohibit employees from bringing marijuana to work or possessing marijuana on the 
employer’s premises at any time; 

(4)  Prohibit employees from reporting to work under the intoxicating influence of the 
drug; 

(5)  Limit accommodations to employees who the employer determines, in its sole 
discretion, (a) remain able to perform the essential functions of their current jobs 
effectively and safely or (b) can be transferred to another position that they can 
perform effectively and safely;  

(6)  Alert employees that the employer reserves the right to transfer them to any other 
vacant position if it deems this to be the most appropriate accommodation in the 
circumstances (irrespective of whether the transfer would be a demotion); 

(7) Reserve the right to discipline if the employee uses or possesses marijuana in a manner 
that is inconsistent with his health care provider’s prescription, advice, or 
recommendations, the conditions imposed by his medical marijuana card, or Oregon 
law; 

(8) Specify that the employer will not permit an employee’s use of medical marijuana as 
an accommodation when the employer determines that offering or continuing such an 
accommodation might be inconsistent with an obligation imposed on the employer by 
federal law; 

(9) State that a medical marijuana accommodation will be offered only if the employee’s 
physician certifies that no other medication will effectively treat the employee’s 
symptoms; and 

(10) Specify that, although the employer will attempt to accommodate the employee’s 
medical marijuana use if the foregoing conditions are met, no accommodation is 
guaranteed. In other words, termination remains an option if the employer determines, 
in its sole discretion, that there is no current vacancy appropriate for a medical 
marijuana user. 

These provisions will afford an employer considerable protection. Ultimately, however, each 
employer must weigh the risks of accommodating medical marijuana use against the potential 
benefits, in the context of the specific environment in which the employer operates. Employers in 
industries involving the use of particularly dangerous equipment might decide that, on the whole, 
following a strict “zero tolerance” policy is the better approach. 



As with any employment policy, adopting general guidelines for making employment decisions, 
in lieu of hard-and-fast rules, raises the prospect of differential treatment. Therefore, counsel 
should caution any client who adopts a medical marijuana policy containing the 
above-referenced provisions that it must be vigilant in ensuring that its supervisors and human 
resources personnel apply the policy consistently and equitably. Plainly, applying the policy 
differently between the different sexes, or among different races, would be much worse than 
enforcing a true “zero tolerance” policy that held every employee to the same simple and strict 
consequence—namely, that one positive test result equals termination of employment. 

CONCLUSION 

Regardless of an employer’s particular views on the appropriateness of accommodating medical 
marijuana use, Emerald Steel represents a victory for employers. Employers who are so inclined 
can now strictly enforce their “zero tolerance” substance abuse policies, without having to make 
any exception for employees who use medical marijuana to treat symptoms of disabilities. 
However, it seems likely that not every employer will want to take such a strict, unyielding 
approach. Consequently, in the wake of Emerald Steel, legal counsel should also be prepared to 
advise employers on the essential provisions of any medical marijuana accommodation policy 
that they choose to maintain. 
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