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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.

Issue 112

Reporting Responsibilities Under Medicare
the greater impact of the passage of MMSEA may 
be the attention it has drawn to the statutory re-
quirements in place since the passage of MSPA in 
1980 and its subsequent amendments. As the title 
suggests, under MSPA, Medicare assumed the 
role of secondary payer in claims for which other 
entities were required (with or without admission 
of liability) to pay for medical care or services 
provided to a Medicare beneficiary. MSPA terms 
payments made by Medicare as conditional. The 
“primary payers” include group health insurers, 
liability insurers, workers’ compensation carriers, 
no-fault insurers, and self-insureds. Although it 
is inaccurate to say “Medicare lien,” federal law 
gives Medicare priority rights of recovery and 
subrogation; primary payers are required to reim-
burse Medicare for conditional payments Medi-
care has made that are related to the personal 
injury at issue. 

Medicare, Medicaid, and SCHIP 
Extension Act

Under MMSEA, a Responsible Reporting 
Entity (RRE) must determine early whether 
the claimant is Medicare-eligible. Therefore, 
defense attorneys and/or insurers will request 
a claimant’s Health Insurance Claim Number 
(HICN) or the claimant’s full name, birthday, 
and Social Security number. With the latter in-
formation, the RRE can send a submission to the 
Coordination of Benefits Contractor (COBC), 
an entity retained by Centers for Medicare and 
Medicaid Services (CMS). The COBC will, in 
turn, notify the RRE whether the claimant is 
Medicare-eligible. If the claimant is not Medi-
care-eligible and settlement is not imminent, 
the RRE is required to resubmit the information 

In the ever-changing field of enactment and 
interpretation of Medicare statutes, the follow-
ing is a very brief synopsis of the responsi-
bilities tasked to attorneys and insurers by the 
Medicare Secondary Payer Act (MSPA) and the 
Medicare, Medicaid and SCHIP Extension Act 
of 2007 (MMSEA). When dealing with a Medi-
care beneficiary, you must, however, acquaint 
yourself in depth as to your and your client’s 
responsibilities by reviewing the statutes, regu-
lations, cases interpreting the statute, and the 
relevant Medicare Web pages.1 

The enactment of MMSEA in 2007 caused 
considerable consternation for those the Medicare 
statutes term “primary payers” – entities (e.g., a 
tortfeasor’s insurer) required to pay for medical 
care or services provided to a Medicare ben-
eficiary. Under MMSEA, those entities are now 
given the responsibility to report any settlement 
or judgment in a case involving a Medicare ben-
eficiary or soon-to-be beneficiary and to ensure 
the reimbursement of Medicare for monies it has 
expended and, in some cases, may expend in the 
future. 

The MMSEA reporting requirements finally 
became effective on January 1, 2012, for events 
occurring on or after October 1, 2011. Penal-
ties for failure to comply with the reporting 
requirements include fines of $1,000 per day,  
per claim.

Although those entities now tasked with fil-
ing formal reports with Medicare might disagree, 

1 Attorneys should consider whether the judg-
ment or settlement addresses a need for ongoing 
medical care. This issue is hotly debated and too 
complex to address in this article.
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periodically to ensure that the claimant does not become 
Medicare-eligible during the pendency of the claim.

If a claimant is Medicare-eligible, the RRE must report 
any settlement or judgment (termed Total Payment Obliga-
tion to the Claimant [TPOC]) to the Medicare Secondary 
Payer Recovery Contractor (MSPRC). 

If a legal judgment allots damages between medical and 
non-economic damages, CMS accepts the allotment. CMS, 
however, will make its own determination about allotments 
of monies when there is a non-specific judgment or a settle-
ment.  In either of those scenarios, CMS (or one of its con-
tractors) will determine the payments Medicare made that 
are the responsibility of a primary payer. Claimants and their 
attorneys can seek a compromise or waiver of CMS’s deter-
mination. 

 Medicare Secondary Payer Act
As mentioned above, the obligations under MSPA are 

not new – the requirement to reimburse Medicare, among 
other statutory duties, has existed for many years. In light of 
the recent implementation of MMSEA, however, it is worth 
summarizing the basic framework and procedure of MSPA.

When an attorney determines that a client is Medicare-
eligible and expects recovery from a third party, the attorney 
must contact the COBC. The letter to the COBC should con-
tain the claimant’s full name, address, gender, and HICN as 
well as the date of loss, name and address of the potential 
third-party payer, and very specific description of injury. The 
COBC may request additional information. When it feels it 
has enough information, it will forward the data to MSPRC.

MSPRC will first issue a Rights and Responsibilities let-
ter. The attorney will receive a copy of this communication 
and others from MSPRC if and only if the attorney has sub-
mitted an executed Consent to Release form. With that form 
on file, the attorney will be sent the Rights and Responsibili-
ties letter, Conditional Payment Letter (CPL), and Final De-
mand Letter (FDL). If the claimant’s attorney wants to enter 
into additional discussions with any of Medicare’s entities, 
the claimant will need to execute a Proof of Representation 
document. In some special circumstances, the potential third-
party payer can submit Proof of Representation giving the 
third-party payer permission to enter into discussions with 
Medicare’s entities. If potential third-party payers submit a 
Consent to Release form, executed by the claimant, they, too, 
will receive CPLs and the FDL. It is in the best interest of 
both sides to have the most accurate information available 
regarding the amount owed to MSPRC. 

At least two months after sending the Rights and Respon-
sibilities letter, MSPRC will issue a CPL and conditional Pay-

ment Summary Form (PSF), which will contain MSPRC’s 
best estimate, on the date the letter is written, of the amount 
Medicare should be reimbursed. The CPL will not take into 
account comparative fault or any liability issues and, in fact, 
may include medical care unrelated to the personal injury at 
issue in the claim. The attorney representing the claimant can 
request additional information from MSPRC and can assist 
the claimant in disputing that the charges listed in the CPL 
and PSF are related to the injury at issue. MSPRC is back-
logged so, if you believe your Medicare client has a valid 
claim against a tortfeasor for personal injury, do not post-
pone requesting the CPL. In fact, if the legal claim process 
extends over a significant amount of time, you should request 
updated CPLs.

MSPRC must, again, be notified after judgment is ob-
tained or the case settles. Now that MMSEA is in effect, the 
RRE must also submit a detailed report. In either case, the 
claimant’s attorney must ensure MSPRC is notified.2 After 
notification is received, MSPRC will issue a Final Demand 
Letter (FDL) or, if it has not previously issued a CPL, it will 
issue a Conditional Payment Notice (CPN). As with CPLs, if 
claimants disagree with a CPN, they can dispute it, but claim-
ants have only 30 days to respond to a CPN. After receipt of 
the FDL, the claimant or representative can seek a compro-
mise or waiver of the demanded amount. If no compromise 
or waiver is sought, the primary payer writes a check for that 
amount to CMS and a check for the remainder of the settle-
ment to the claimant or claimant’s attorney. 

If an FDL is not timely received because of the Medicare 
backlog, the parties can agree to have two checks issued. One 
check would designate CMS as payee and would reflect the 
amount the parties believe will be due to CMS. The claimant 
or claimant’s attorney will be the payee on another check. 
The parties must agree funds from the second check will not 
be disbursed until an FDL is received and CMS is paid in full. 

Finally, if the parties cannot reach an agreement on the 
amount to reimburse CMS, there may be no alternative but to 
write one check for the full settlement amount, designating 
both CMS and the claimant as payees. The claimant will be 
required to endorse the check and forward it to CMS. CMS 
will cash the check and send a new check to the claimant for 
the amount CMS believes is in excess of the amount owed 
CMS. This will likely result in additional delays in finalizing 
and disbursing funds and can cause accrual of fines if the 
claimant fails to forward the check. To avoid this situation, 
the parties should begin negotiations on this issue early in 

2 CMS also has a procedure for defendant to notify MSPRC 
of settlement with an unrepresented party.
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the process.

It is unclear whether reimbursement is due to CMS 
60 days after settlement/judgment or 60 days after receipt of 
the FDL. Penalties (double damages plus 11% interest) do 
not accrue, however, until after failure to respond to the FDL. 
Unlike penalties under MMSEA, MSPA penalties can be 
assessed against the insurer, tortfeasor, claimant, or claim-
ant’s attorney. 

MSPA also entitles MSPRC to recover money from 
other benefit sources available to the claimant, including 
Social Security, Railroad Retirement, and tax refunds. Add-
ing to the difficulty, as mentioned above, is the backlog at 
MSPRC. Very recently, MSPRC has begun offering a few 
options to streamline the process, which you can read about 
on the MSPRC Web site. However, these options are new 
and untested.

No settlement monies should be disbursed until the par-
ties agree on a plan to address Medicare reimbursement. 
Therefore, attorneys for both plaintiffs and defendants need 
to cooperate in addressing issues encountered in any claim 
involving a Medicare claimant, and they need to begin this 
cooperation early. 

	 Patricia	NatioN

	 PLF	cLaims	attorNey

The author would like to thank Kirstin L. Abel of Keating 
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Medicare Acronyms and Resources
CMS Centers for Medicare and Medicaid 

Services (www.cms.hhs.gov)

COBC Coordination of Benefits Contractor

CPL Conditional Payment Letter

CPN Conditional Payment Notice

FDL Final Demand Letter

HICN Health Insurance Claim Number (for 
Medicare beneficiaries)

MMSEA Medicare, Medicaid and SCHIP Extension 
Act (2007) (§ 111) 42 USC § 1395y(b)(8)

MSP Medicare Secondary Payer 

MSPA Medicare Secondary Payer Act (1980) 
42 USC § 1395y(b) (Regulations – 42 CFR 
§ 411 et seq)

MSPRC Medicare Secondary Payer Recovery 
Contractor (www.msprc.info)

NGHP Nongroup health plan (liability insurance 
including self-insurance, no-fault 
insurance, and workers’ compensation 
laws and plans)

PSF Payment Summary Form

RRE Responsible Reporting Entity

SCHIP State Children’s Health Insurance Program

TPOC Total Payment Obligation to the Claimant 
www.mymedicare.gov


