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DISCLAIMER

This newsletter includes claim prevention techniques that are designed to minimize the likelihood of being sued for legal
malpractice. The material presented does not establish, report, or create the standard of care for attorneys. The articles do not
represent a complete analysis of the topics presented and readers should conduct their own appropriate legal research.

IN BRIEF

• Establish a reasonable fee using the guidelines
stated in DR 2-106:

(1)  The time and labor required, the novelty
and difficulty of the questions involved, and the
skill requisite to perform the legal service properly.

(2)  The likelihood, if apparent to the client,
that the acceptance of the particular employment
will preclude other employment by the lawyer.

(3)  The fee customarily charged in the locality
for similar legal services.

(4) The amount involved and the results
obtained.

(5)  The time limitations imposed by the client
or by the circumstances.

(6)  The nature and length of the professional
relationship with the client.

(7)  The experience, reputation, and ability of
the lawyer or lawyers performing the services.

(8)  Whether the fee is fixed or contingent.

• Accept stock that at the time of the transaction
is worth the reasonable fee.  If feasible, the
stock should be valued at the amount per
share that cash investors, knowledgeable
about its value, have agreed to pay for their
stock at about the same time. As an
alternative, when the value of the shares is not
reasonably ascertainable, a reasonable fee may
include an agreed percentage of the stock
issued, or to be issued. In such cases, the

TIPS FOR TAKING STOCK IN LIEU OF FEES
percentage of stock agreed upon should reflect
the value that the legal services will contribute
to the potential success of the enterprise (as
agreed upon by the client and the lawyer at the
time of the transaction).  Another alternative is
to condition the purchase of stock on a stock
value determined at an “equity event” – where
investors other than firm members receive
stock.

• Clearly document the agreement, especially if
the agreement is that the lawyer is to keep the
stock interest regardless of the amount of legal
services performed by the lawyer. The
designation of a fee as nonrefundable must be
made by a clear and specific written agreement
between client and lawyer.  Without a clear
written agreement that fees paid in advance
constitute a nonrefundable fee earned on
receipt, the funds must be considered client
property.  See In re Biggs, 318 Or 281, 293, 864
P2d 1310 (1994); Oregon Formal Ethics Op
1998-151.

• Disclose to the client that if the value of the
shares increases significantly, the fee could be
significantly greater than if the work had been
charged on a customary hourly rate.

• Discuss the investment with your firm and
determine if stock should be accepted,
including how much, how the stock will be
held, who will retain voting rights, and who
will decide when and under what conditions
the stock will be sold.


